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QUESTIONS PRESENTED 


1. The finding of guilty of the crime of larceny after trust, appear - 
ing as Section 2203 of Title 22 of the D.C. Code, 1957 Edition, is contrary 
to law in that the crime of larceny after trust requires that the owner or 
someone in possession for the owner deliver the thing of value to defend- 


ant, the offense being against the person so delivering it. 


2. The vendor of merchandise under the facts, circumstances and 
evidence in this case was not and could not be an agent of the complaining 
witness for delivery to the purchaser of the article alleged in the indict- 


ment to fall within the crime of larceny after trust. 


3. Section 2203 of Title 22 of the D.C. Code, 1951 Edition, enacted 
March 3, 1901, entitled "Larceny after Trust" is too indefinite, uncertain 
in its definition, and ambiguous as to be repugnant to the due process 


clause of the United States Constitution in that the comma appearing 


after the words owner or person creates substantial confusion as to 


whether someone other than the owner can deliver possession or entrust 


the defendant with the possession of the thing of value. 


4. The weight of the evidence does not support a finding of guilty 
in that the defendant was a mere custodian of the property alleged to 
have been taken, which facts do not constitute the crime of larceny after 


trust. 


QUESTIONS PRESENTED - 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 5s + 6 @ 6 


I. The Finding of Guilty of the Crime of Larceny after Trust, 
Appearing as Section 2203 of Title 22 of the D.C. Code, 1957 
Edition, is Contrary to Law in that the Crime of Larceny 
After Trust Requires that the Owner or Someone in Posses- 
sion for the Owner Deliver the Thing of Value to Defendant, 
The Offense being Against the Person so Delivering it. . - 


. The Vendor of Merchandise under the Facts, Circumstances 
And Evidence in this Case was Not and Could Not be an Agent 
Of the Complaining Witness for Delivery to the Purchaser of 
The Article Alleged in the Indictment to Fall Within the Crime 
Of Larceny after Trust Ty a, ease! 
Section 2203 of Title 22 of the D.C. Code, 1951 Edition, Enacted | 
March 3, 1901, Entitled "Larceny after Trust" is too Indefinite, | 
Uncertain in its Definition and Ambiguous as to be Repugnant 
To the Due Process Clause of the United States Constitution 
In that the Comma Appearing after the Words Owner or Person 
Creates Substantial Confusion as to Whether Someone Other 
Than the Owner Can Deliver Possession or Entrust the Defend- | 
ant with the Possession of the Thing of Value. - + - + 


The Weight of the Evidence Does Not Support a Finding of 
Guilty in that the Defendant was a Mere Custodian of the 
Property Alleged to have been Taken, which Facts do Not 
Constitute the Crime of Larceny after Trust . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,260 


ANTHONY MANOLIAS, 


Appellant, 


UNITED STATES OF AMERICA, 
Appeilee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered upon the finding of the trial 
judge (sitting without a jury) of a verdict of guilty against appellant on 
one count of a four count indictment and a judgment of acquittal as to 
the remaining three counts. A motion for a new trial or in the alterna- 
tive for judgment of acquittal notwithstanding the verdict was seasonably 
filed and then denied by the trial judge of the United States District Court 
for the District of Columbia. This Court has jurisdiction of this appeal 
by virtue of Section 1291 of Title 28 of the United States Code. 


STATEMENT OF THE CASE 


Appellant was indicted in a four count indictment; count one 
charged false pretenses; count two charged larceny after trust; count 
three charged larceny; count four charged embezzlement. The last 
three countsrelated to the same property and transaction and the indict- 
ment was framed in the alternative as to the last three counts to meet 
the exigencies of the proof. (J.A. 3) 


Appellant waived a trial by jury and the case was tried to the 
Court. At the conclusion of the Government's case a judgment of ac- 
quittal was entered in respect of the first, third and fourth counts. 
This left remaining only the second count charging larceny after trust. 
(J.A. 54-56) 


The testimony establishes that the complaining witness entered 
into a contract with the appellant for the installation of some electrical 
equipment. (J.A. 9) The testimony supports the conclusion that the ap- 
peliant was an independent contractor (J.A. 93-95) at all times herein 
mentioned. The complaining witness testified that he arranged for the 
appellant to pick up the equipment needed at the Atlantic Supply Company 
and to charge these supplies to the charge account of the complaining 
witness. (J.A. 15) 


The complaining witness testified that the appellant went to Atlantic 
Supply Company and charged the items in question but that he never saw 
nor obtained the items from appellant. (J.A. 16) This fact was supported 
by the testimony of the witness, Ernest F. Slater. (J.A. 36-37) 


At the conclusion of the trial, the trial judge sitting without a jury 


found the appellant guilty of the crime of larceny after trust. (J.A. 89) 


Motion was seasonably filed by appellant's counsel for a judgment 
of acquittal notwithstanding the verdict or in the alternative for a new 
trial, which motion was denied by the United States District Court on 
January 13, 1961. (Opinion - J.A. 93-95) 

This appeal was filed on February 3, 1961. (J.A. 95) 


SUMMARY OF ARGUMENT 


It is apparent that the trial Court struggled with the interpretation 
of Section 2203 of Title 22, entitled "larceny after trust," so as'to bring 
the appellant within the crime of larceny after trust. The trial Court 
defined the Statute so as to allow someone other than the owner or per- 
son for whose use it was to be applied, to deliver the property as an 


agent of the complaining witness named in the indictment. : 


The Statute is not susceptible to such interpretation and if found 
to be susceptible to such interpretation would be considered vague, in- 
definite and ambiguous as susceptible to more than one interpretation. 


While the trial Court found that appellant had possession of the 
property for a specific purpose, that of installing it in the property owned 
by the complaining witness, it disregarded the opinion in the case of At- 
kinson v. United States, 53 App. D.C. 277, holding that the appellant had 
more than constructive possession of the property. | 


ARGUMENT 
I 


The Finding of Guilty of the Crime of Larceny after Trust, Appearing as 
Section 2203 of Title 22 of the D.C. Code, 1957 Edition, is Contrary to 
Law in that the Crime of Larceny after Trust Requires That the Owner or 
Someone in Possession for the Owner Deliver the Thing of Value to De- 
fendant, the Offense Being Against the Person so Delivering it. 


The fourth count of the indictment charged that the defendant- 
appellant herein, wrongfully converted to his own use, goods and property 
of the Washington Stair and Ornamental Iron Works, Inc., a body corporate, 
which property had come into the possession and under the care of the 


defendant-appellant, by virtue of his employment as agent, clerk and 
servant of the Washington Stair and Ornamental Iron Works, Inc. (J.A. 4) — 


4 


In the opinion, the trial judge sitting without a jury found that the 
evidence showed beyond a reasonable doubt that defendant, not as an 
agent, clerk or servant, but in his capacity as an independent contractor, 
was entrusted with this possession for the purpose of applying the same 
for the use and benefit of the complaining witness, the owner, and that 
he fraudulently converted it to his own use. (J.A. 93-95) 


The evidence clearly shows that the defendant and appellant went 
to a supply house, Atlantic Supply Company, where he picked up certain 
equipment to install in the building belonging to the complaining witness, 
Washington Stair and Ornamental Iron Works, Inc. (J.A. 15) 


Appellant contends that the trial judge erred in finding defendant- 
appellant guilty of larceny after trust by interpreting the statute to allow 
someone other than the owner who is not an agent of the owner to make 
delivery to defendant-appellant. 


The trial judge interpreted the statute, appearing as Section 2203 
of Title 22 of the D.C. Code, 1957 Edition, to mean that the words "so 
delivering it" modify the word "person" and not the word "owner." 


Appellant contends that the comma appearing after the words 
"owner or person" and before the words "so delivering it" is susceptible 
to only one interpretation and that being that the owner or the person so 
delivering it must be the complaining witness in the indictment. The 
trial judge has interpreted the statute to read that someone, such as an 
agent, clerk, etc., can make delivery for the owner. 


The indictment here charges that Washington Stair and Ornamental 
Iron Works, Inc., is the complaining witness when in fact Atlantic Supply 
Company delivered the thing of value to the defendant-appellant. (J.A. 3) 


Appellant urges that only in the absence of the comma appearing 
after the word "person" could the interpretation given by the trial judge 
be correct in stating that the words "so delivering it" modify only the 
word "person" and not the word "owner." Appellant therefore contends 
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| 
that the complaining witness in the indictment must either be the owner 
so delivering it or a person so delivering it and cannot be an agent or 
someone delivering it for the owner. 


Appellant urges that the interpretation given by the trial judge is 
in error and for this reason the finding of guilty should be reversed. 


0 


The Vendor of Merchandise under the Facts, Circumstances and 

Evidence in this Case Was Not and Could Not be an Agent of 

The Complaining Witness for Delivery to the Purchaser of the 

Article Alleged in the Indictment to Fall within the Crime of 
Larceny after Trust. 


In the opinion, the trial judge found that "when the vendor supply 


company delivered the property to defendant it acted for the owner. To 
me this equates delivery by the owner." (J.A. 94) | 


The problem presented is whether the seller under the facts and 
circumstances can be considered to be the agent of the owner for pur- 
poses of delivery. 


As pointed out by the United States Attorney in its brief é in Gepcaiison 
to defendant's motion for judgment of acquittal, whether the relation is 
one of agency or of buyer and seller depends on the intention of the 
parties. One who buys goods on behalf of another or to whom goods are 
delivered to sell for the benefit of another is an agent, but generally one 
who purchases on his own behalf to sell to another, is not. Citing: 
Bessing v. Prince, 198 P.422, 52 Cal. App. 190; Gratz v. McKee, 9 F.2d 
593, cert. denied, 46&.Ct. 472, 270 U.S. 664. In the absence of some 
measure of reservation of control and direction by the complainant 
over the seller, the facts strongly suggest a sale and not an agency 
relationship. Citing: Dunlap v. State, 160 S.W. 2d 529. | 


Under Section 1306 of Title 28 of the D.C. Code, 1957 Edition, 
the delivery of the goods to the defendant-appellant was delivery to the 
buyer in order to pass title to the goods. The possibility of an agency 
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relationship existing is weakened by the passing of the title of the 
property from Atlantic Supply Company to the complaining witness. 


Appellant urges that the seller could not be considered the agent 
of the complaining witness for delivery under the facts and circum- 
stances and for this reason the finding of guilty of the crime of larceny 
after trust should be reversed. 


mm 


Section 2203 of Title 22 of the D.C. Code, 1951 Edition, Enacted March 3, 

1901, Entitled "Larceny after Trust" is too Indefinite, Uncertain in its Def- 

inition and Ambiguous as to be Repugnant to the Due Process Clause of the 

United States Constitution in that the Comma Appearing after the Words 

Owner or Person Creates Substantial Confusion as to Whether Someone Other 

Than the Owner Can Deliver Possession or Entrust the Defendant with the 
Possession of the Thing of Value. 


Section 2203 of Title 22 of the D.C. Code, 1951 Edition, provides 

in part as follows: 
"That if any person entrusted with the possession 

of anything of value, including things savoring of the reality, 

for the purpose of applying the same for the use and benefit 

of the owner or person, so delivering it. . . " (Underscor- 

ing for emphasis.) 

The uncertainty which arises which renders the language ambigu- 
ous and indefinite is whether someone other than the owner can deliver 
possessionor entrust the defendant with the possession of the thing of value. 


The statute is susceptible to several interpretations, namely that 


the owner is required to make the delivery to the defendant and/or a 
person other than the owner may make delivery to the defendant. 


The statute appears to be susceptible to the interpretation that a 
person other than the owner may make delivery provided that the prop- 
erty is to be applied for his own use or the use of the person so deliver- 
ing it but nothing therein states that a person may make delivery for the 
owner or person for whose use it is to be applied, to constitute the crime 
of larceny after trust. 
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Where the elements of the crime have to be ascertained by 


reference to the common law or to other statutes, it is not sufficient 

to set forth the offense in words of the statute; the facts necessary to 
bring the case within the statutory definition must also be alleged. 
United States v. Carll, 105 U. S. 611 (1882). If an offense cannot be 
accurately and clearly described without an allegation that the accused 
is not within an exception contained in the statutes, an indictment which 
does not contain such allegation is defective. (United States ve Cook, 

17 Wall 168, 174 (1872). | 


In the present case, the statute provides "owner or person, so 
delivering it." The words "so delivering it" appearing after the comma 
would modify the words "owner or person" indicating that the indictment 
must charge the fact that the owner made delivery or that the owner for 
whose use the property is to be applied made delivery. | 


The trial judge found that the comma appearing after the word 
"person" meant that some one could make delivery for the owner thus 
in effect removing the comma so as to bring the indictment within the 
statute. The trial judge went further to claim that the seller of the 
property was in effect the agent of the owner for purposes of delivery. 
The trial judge in the opinion stated as follows: | 


"Tt is clear to me that when the vendor supply com- 
pany delivered the property to the defendant it acted for | 
the owner. To me this equates delivery by the owner. It 
would exalt legalism to the nth degree to conclude that 
defendant would be guilty if the owner personally delivered 
the property to defendant, but innocent if the owner's vendor, 
acting for the owner, made delivery." (J.A. 93-95) 


"However, assuming arguendo, that the owner did not 
make delivery, this would not absolve defendant, for as I 
read the statute, delivery by the owner is not required. | 
The words 'so delivering’ appearing therein modify the — 
word 'person' and not the word 'owner,' thus making the 
statute applicable in the case of an owner, as here, regard- 
less of delivery by him, provided the other elements are 
present and also to a person other than owner who makes 
delivery." (J.A. 93-95) 
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Appellant urges that it is quite apparent that the Court struggled 
with the definition of Section 2203 of Title 22 in attempting to define the 
statute to cover the offense alleged in the indictment. 


In a criminal statute, the elements constituting the offense must 
be so clearly stated and defined as to reasonably admit of but one con- 
struction. The dividing line between what is lawful and unlawful cannot 
be left to conjecture. United States v. Capital Traction Company, 34 
App. D.C. 592; United States v. Washington Ry. and Electric Company, 
34 App. D.C. 599. 


The Court's definition of the statute would better lend itself to the 
crime of embezzlement of which the defendant was found not guilty. 


A statute defining a crime must generally prescribe reasonably 
certain standards of guilt in order that a citizen may know in advance 
just what acts are required or forbidden. Siegman v. District of Colum- 
bia, 48 A.2d 764. 


Appellant urges that the statute is too indefinite and vague as to 
cover the offense charged in the indictment and for these reasons the 
finding of guilty of the crime of larceny after trust should be reversed. 


IV 


The Weight of the Evidence Does Not Support a Finding of Guilty in that 
The Defendant Was a Mere Custodian of the Property Alleged:to Have Been 
Taken, Which Facts Do Not Constitute the Crime of Larceny after Trust. 


In the case of Atkinson v. United States, 53 App. D.C. 277, Associ- 
ate Justice Robb speaking for this Court in interpreting former Section 
851(b) of the Code (37 Stat. 727) now appearing as Section 2203 of Title 
22 of the D.C. Code, 1957 Edition, stated: 

"It ig the rule, where property temporarily has been 
placed in the hands of another for a special or limited pur- 
pose, that possession constructively remains with the 


owner while the other party has the mere custody. The 
appropriation by the other party to his own use, therefore, 
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is larceny." Citing United States v. Strong, 2 Cranch, 

c.c. 251, Fed. Case, No. 16, 411; Talbert v. United 

States, 42 App. D.C. 1, 16; Chanock v. United States, 

50 App. D.C. 54, 267 Fed. 612, 11 A.L.R. 799. 

In the Atkinson case, supra, this Court pointed to the fact that the com- 
plaining witness temporarily parted with the custody of the property for 
one purpose only, namely to permit its inspection. When that inspection 
terminated, the defendant's control was at an end. This Court found that 


the possession constructively remained with the complaining witness. 

In the present case, the defendant was to pick up the property, 
charging it to the complaining witness, and to install the property in 
the building owned by the complaining witness. 


Appellant urges that he was a mere custodian of the property for 


the sole purpose of installing the property in the building owned by the 
complaining witness and that the complaining witness remained in con- 
structive possession of the property. ! 


The trial judge in the opinion found that "the defendant was en- 
trusted with the property and complete dominion and control over it 
for the purpose of installing it in connection with the electrical work 
which defendant had contracted to do as an independent contractor." 
(Underscoring for emphasis) (J.A. 93-95) : 


Appellant urges that for this reason, the finding of guilty of 
larceny after trust should be reversed. | 


CONCLUSION 


It is respectfully submitted that the finding of guilty of the crime 
of larceny after trust by the United States District Court for the District 
of Columbia should be reversed with directions to enter a judgment of 
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acquittal notwithstanding the finding of guilty. 


Respectfully submitted, 


JAMES B. DAVIS 
STANLEY R. JACOBS 


733 Tower Building 
Washington 5, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 28, 1960, Sworn in on May 3, 1960 


The United States of America m Criminal No. 598-'60 


v. : Grand Jury No. Original 


Anthony Manolias : Violation: 22 D.C.C. 1301 


Date 


1960 
July 18 


July 22 
Aug. 4 


Aug. 4 
Aug. 5 


(False Pretenses) 

22 D.C.C.. 1202 
(Embezzlement) 

22 D.C.C. 2203 
(Larceny; After Trust) 
22 D.C.C. 2201 
(Grand Larceny) 


RELEVANT DOCKET ENTRIES 
Proceedings 


Presentment and Indictment filed (4 counts) 
Bench Warrant ordered & issued. Keech, J. 


Bench Warrant issued 7-22-60 returned executed; Deft. COM- 
MITTED to the District of Columbia Jail; Commitment issued. 


Appearance of James B. Davis entered and filed. 


Record of Proceedings before James F. Splain, U. S. Commis- 
sioner for the purpose of Bail only. Bail set at $2000.00, 
8-4-60, Commissioner's Court Appearance Bond of $2000.00 
taken with Meyer Weinstein, Surety, filed. 


Copy of indictment given to defendant; ARRAIGNED, Plea 
NOT GUILTY entered; Defendant ON BOND; Attorney not 
present. Hart, J. 


With consent of the Attorney of the United States and the ap- 
proval of the Court, the defendant waives his right toa trial by 
jury; Waiver of trial by jury is filed. Trial by Court is begun; 
Case is respited to 10:00 a.m., Monday, 12-5-60. Attorneys 
J. B. Davis and Stanley Jacobs present. Deft. on bond; Pine, 
C.J. : 


2 


Proceedings 


Trial by Court resumed from 12-1-60; Oral Motion of Defend- 
ant for judgment of Acquittal heard, argued and Granted as to 
Counts 1, 3 and 4 and Denied as to Count 2; Case is respited 
until 12-6-60; Defendant on Bond; Attorneys James B. Davis 
and Stanley Jacobs present. Pine, C.J. 


Trial by Court resumed from 12-5-60; Oral Motion of Defend- 
and for a Judgment of Acquittal on Count 2 heard and Denied; 
Finding: Guilty as charged on Count Two; Case is Referred 
to the Probation Officer of the Court; Defendant permitted to 
remain on Bond pending sentence; Attorneys James B. Davis 
and Stanley Jacobs present. Pine, C.J. 


Motion of Defendant for Judgment of Acquittal notwithstanding 
the verdict or in the alternative for a New Trial, filed. Cert. 
of Serv. 


Motion of Defendant for Judgment of Acquittal notwithstanding 
the verdict or in the alternative for a new trial, heard, argued 
and continued for 15 days for counsel on both sides to file 
briefs. Attorneys James B. Davis and Stanley R. Jacobs 
present. Pine, C.J. 


Memorandum Brief, filed. Cert. of Serv. 


Opposition of Government to Defendant's motion for Judgment 
of Acquittal notwithstanding the Verdict, filed. Cert. of Serv. 


Opinion of Court denying motion for Judgment of Acquittal, 
N.O.V., or in the alternative for a new trial, filed. (N) 
Pine, C.J. 


Imposition of sentence suspended; Defendant placed on proba- 
tion in charge of the Probation Officer of the Court for a period 
of five (5) years, conditioned upon defendant's making Restitu- 
tion of the amount involved. Attorneys James B. Davis and 
Stanley R. Jacobs present. Pine, C.J. 


Judgment and Probation of 1-27-61, filed. Pine, C.J. 
Notice of Appeal, filed. 
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[Filed in Open Court, July 18, 1960] 
INDICTMENT 


The Grand Jury charges: 
On or about February 13, 1959, within the District of Columbia, 
Anthony Manolias, with intent to defraud, made the following representa- 


tions to Paul H. Otto: 


That he, the said Anthony Manolias, was an electrical contractor 
licensed to install electrical services in the District of Columbia; that on 
behalf of the Washington Stair and Ornamental Iron Works, Inc., a body 
corporate, he was required to pay and did pay a deposit to the Potomac 
Electric Power Company in the amount of $300.00, that a 400 amphere 
service permit was secured for the sum of $80.00, that a 200 amphere 
service permit was secured for the sum of $50.00, that he installed at the 
premises of the Washington Stair and Ornamental Iron Works, Inc., a body 
corporate, in the District of Columbia, a 400 amphere ground block, three 
200 amphere ground blocks, two 60 amphere ground blocks and one 100 
amphere three phase four wire eight circuit distribution panel. 5 

The aforesaid representations were not true and the said Anthony 
Manolias, knew they were not true but Paul H. Otto believing them to be 
true and relying upon them on or about February 13, 1959, delivered and 
caused to be delivered to the said Anthony Manolias, checks of the value 
of in excess of $100.00 of the money and property of the Washington Stair 
and Ornamental Iron Works, Inc., a body corporate. | 
SECOND COUNT: 

On or about March 19, 1959, within the District of Columbia, 
Anthony Manolias fraudulently converted to his own use, property of the 
Washington Stair and Ornamental Iron Works, Inc., a body corporate, of 
the value of about $152.57, consisting of one 200 amphere distribution 
panel of the value of $109.16 and 750 feet of electrical cable of the value 
of $43.41, which had been entrusted to the said Anthony Manolias for the 


purpose of applying it for the use and benefit of the Washington Stair and 


Ornamental Iron Works, Inc., a body corporate. 


THIRD COUNT: 

On or about March 19, 1959, within the District of Columbia. Anthony 
Manolias feloniously did take and carry away goods and property of the 
Washington Stair and Ornamental Iron Works, Inc., a body corporate, of 
the value of $152.57, consisting of one 200 amphere distribution panel 
of the value of $109.16 and 750 feet of electrical cable of the value of 
$43.41. 

FOURTH COUNT: 

On or about March 19, 1959, within the District of Columbia, 
Anthony Manolias wrongfully converted to his own use and fraudulently 
took and secreted with intent to convert to his own use, goods and 
property of the value of one hundred fifty-two dollars and fifty-seven 
cents, consisting of one 200 amphere distribution panel of the value of 
$109.16 and 750 feet of electrical cable of the value of $43.41, property 
of the Washington Stair and Ornamental Iron Works, Inc., a body corporate, 
which property had come into the possession and under the care of the 
said Anthony Manolias by virtue of his employment as agent, clerk 
and servant of the Washington Stair and Ornamental Iron Works, Inc., 

a body corporate. 
/s/ Oliver Gasch 
A TRUE BILL: : Attorney of the United States in 
/s/ Robert R. Sachs and for the District of Columbia 


Foreman. 


[Filed August 12, 1960] 


PLEA OF DEFENDANT 
On this 12th day of August, 1960, the defendant Anthony Manolias. 
appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 
Copy of indictment given to defendant. 


By direction of 
GEORGE L. HART, JR. 
Presiding Judge, Criminal Court #1 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, December 1, 1960. 

The above-entitled matter came on for hearing before CHIEF 

JUDGE DAVID A. PINE commencing at approximately 12:20 P.M. 
* * * * * 

THE DEPUTY CLERK: United States versus Anthony Manolias. 

MR. McINTYRE: The Government is ready, Your Honor. 

MR. DAVIS: The defendant is ready, Your Honor. | 

THE COURT: I understand there is to be a waiver of jury. 

MR. DAVIS: Yes, sir. 

MR. McINTYRE: Yes, sir. : 

THE COURT: There will have to be some papers signe. Have 
the defendant step forward. 

(The defendant approached the bar.) 

THE COURT: You are Anthony Manolias ? 

THE DEFENDANT: Yes, sir. 

THE COURT: I see your signature to a waiver of trial by jury. 
Did you sign that ? 

THE DEFENDANT: Yes, sir. 

THE COURT: And you understand you have a right to trial by jury 
but you wish to waive that right and have a trial by the Court 7 YY 

THE DEFENDANT: Yes, sir. 

THE COURT: The Government consents? 

MR. McINTYRE: Yes, sir. The Government consents. 

THE COURT: Rule on the witnesses. 

THE DEPUTY CLERK: All witnesses in the case of Anthony 


Manolias retire to the witness room until called. All witnesses on both 


sides. 

(Thereupon, the prospective witnesses left the court room.) 
THE COURT: You may make your opening statement, Mr. District 
Attorney. | 

MR. McINTYRE: Thank you. 
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OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 
MR. McINTYRE: Your Honor, this is the case of United States 
versus Anthony Manolias. It is Criminal Case No. 598-60. This case 


is one where the defendant , Anthony Manolias, is named in a four count 
Indictment. 

The first count covers the offense of false pretenses , Your Honor. 
The other counts, two, three and four, cover either an embezzlement, 
a larceny, or larceny after trust. They all involve the same property 
and it will turn on what the evidence shows as to which one the Government 
will elect to go on at the conclusion of the evidence in the case. 

THE COURT: The second, third, and fourth counts relate to the 
same transaction. 

MR, McINTYRE: Yes, sir. 

THE COURT: And you have indicated in three respects to meet 
the exigencies of the proof. 

MR. McINTYRE: Yes, Your Honor. 

* * * 
Thereupon, 
PAUL H. OTTO 
was called as a witness for the Government, and, after having been first 
duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McINTYRE: 

Q. Your full name is Mr. Paul Otto? A. That's correct. 

Q. And where do you live at the present time, Mr. Otto? A. 7419 
Lindhurst Street , Chevy Chase. 

Q. Is that in the District of Columbia or Maryland? A. Maryland. 

Q. Are you an officer with a corporation here in the District of 
Columbia? A. Iam. 

Q. What is the name of that corporation? A. Washington Stair 
and Ornamental Iron Works, Incorporated. 

Q. Where is the location of this corporation, Washington Stair ? 
A. 2014 Fifth Street, Northeast, Washington, D.C. 
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Q. Is that in the District of Columbia? A. Yes, sir. : 

Q. When was this Washington Stair and Ornamental 7 Works 
incorporated? A. 1954. ! 

Q. Is that a District of Columbia corporation? A. It is. 

Q. Now, what is your capacity with this Washington Stair Corpora- 
tion? A. Iam the President of the Corporation. 

Q. And were you the President during January and February of 
1959? A. Iwas 

Q. Keep your voice up. During the latter part of 1958, did you 
have occasion to meet a person by the name of Anthony eee ? 
A. I did. 

Q. Do you remember when, about, that was? A. I should say in 
the fall or early winter of 1959 -- or '58. 

Q. '58. A. Yes. 

Q. Do you see that person, Anthony Manolias, here in 1 the Court 
room? A. I do. 

Q. Will you point him out, please? A. The gentleman on the left 
end of the table. 

Q. On the far left? A. On the far left. 

MR. McINTYRE: May the record show that he has identified the 
defendant Manolias ? 

THE COURT: Yes. 

BY MR. McINTYRE: 


Q. How did you happen to meet him? A. Under peculiar circum- 


stances. My wife and myself was -- 

MR. DAVIS: (Interposing) Your Honor, I don't see the materiality 
or the relevancy of this matter at all, how people get to know each 
other. | 

THE COURT: Overruled. 

BY MR. McINTYRE: 

Q. Make it short, but just indicate to us how you met him. A. My 
wife and myself were going to my sister-in-law's house one evening on 
River Road and we came up behind Mr. Manolias's car on Western Avenue 
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and River Road, at which point he got out of his car and asked me if I 
would push him to a service station; that he had run out of gas. 

Q. All right. Now, did you do that? A. Idid. 

Q. Did you learn his name at that time? A. After we had gotten 


to the service station I learned his name. 

Q. What else didyou learn from him at that time? A. I learned 
that he was an electrical contractor and he mentioned to me that in the 
event I ever had any electrical work that I would like to have done at 


some future time he would be glad to accommodate me. 

Q. Now, did there come a time in 1959, that you, as President 
of the corporation, did desire to have certain electrical work done at 
the plant? A. Yes. 

Q. Asa result of making that determination did you contact some- 
body? A. Icontacted Mr. Manolias. 

Q. Speak up. A. I contacted Mr. Manolias. 

Q. This person right here? A. Yes. 

Q. All right. And had somebody else done your electrical work 
before ? 

MR. DAVIS: Your Honor, he is leading and suggesting. 

THE COURT: I sustain the objection. 

BY MR. McINTYRE: 

Q. Who had done your electrical work before ? 

MR. DAVIS: I object. It doesn't matter who did it, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: The Heppert Maxie Company. 

BY MR. McINTYRE: 

Q. What happened to that company? A. They went out of business. 
Dissolved. 

Q. Do you remember when you saw Manolias again? A. I don't 
recall just how much time lapsed between my first meeting with him 
and the time that I had asked him to come to see me relative to this 
electrical work that I wanted done. However, it was either in late '58 or 
early '59. I don't recall the exact time. 
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Q. Now, where did he come to when you did see him? A. He came 
down to my place of business. 

Q. Did you talk to him about anything? A. Yes,I did. 

Q. What did you talk about? A. Itold him -- rather, showed him 
that we had -- we had acquired a piece of property adjoining our present 
plant and that it required some heavy electrical work to be installed in 
it as we wanted to turn it over into a manufacturing area. ! 

Q. Now, did you actually show him the plant, what you wanted 
done? A. Yes. We showed him the plant. 

Q. What did he have to say after you showed him the plant? 

A. He said that he could install the necessary work that we wanted to 
put in. : 

Q. Did he tell you on what terms? Did you agree to certain 
terms? A. He said that he would let me -- put it this way. As I only 
knew at that time -- 


MR. DAVIS: Your Honor, it isn't responsive. I object. 
THE COURT: Sustained. 


BY MR. McINTYRE: 
Q. Were there certain terms you agreedto? A. Yes. He agreed 
to do the work for me on a cost-plus basis. 
Q. How much plus basis? A. Ten percent on the material and 
$5.00 an hour for mechanic's rates. | 
THE COURT: What was it? Cost plus ten percent on materials ? 
THE WITNESS: Yes. 
THE COURT: And how much on mechanics? 
THE WITNESS: And $5.00 an hour on mechanic's rate per hour. 
THE COURT: All right. 
BY MR. McINTYRE: 
Q. At that time did you ask him about any of his qualifications? 
A. Iasked him if he was qualified to do work in the District of Columbia. 
He said that he was. : 
Q. What did he say specifically that he was qualified to do work? 
A. Will you repeat that, please ? 
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Q. Did he specifically state what he was qualified to do? What 
kind of work? 

MR. DAVIS: He is leading, Your Honor, and I object. 

THE COURT: Overruled. 

THE WITNESS: He was qualified to do the type of work I wanted 
done. 


BY MR. McINTYRE: 
Q. What kind of work was that? A. That was installation of power 
panel, switch boxes, conduit, plugs and outlets for machinery which I 


wanted put in that area. 

Q. Did you ask him any other questions with regard to his 
qualifications? A. He volunteered to tell me how good an electrician 
he was and that he had studied in Europe and was an electrical engineer, 
enough to make -- lead me to believe -- 

THE COURT: (Interposing.) I sustain the objection to what you 
believe. 

MR. McINTYRE: I think now I can ask the more specific question, 
at the discretion of the Court, Your Honor. 

THE COURT: All right. 

BY MR. McINTYRE: 

Q. Did he at any time tell you he was a licensed contractor in the 
District of Columbia? 

MR. DAVIS: I object, as leading and suggestive. 

THE COURT: Overruled. 

THE WITNESS: I asked him if he was qualified to do work in the 
District of Columbia, and he told me he was. 

MR. DAVIS: I object. It isn't responsive. 

THE COURT: Overruled. 

BY MR. McINTYRE: 

Q. Let me ask you: Did you ask him if he was a licensed contractor? 

MR, DAVIS: I object, Your Honor. 

THE COURT: Wait a minute. Exhaust his memory and then I will 
let you be specific. 
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What did he say to you with reference to whether he = licensed 


in the District ? 
THE WITNESS: When Iasked if he was a qualified electrician to 
do work in the District of Columbia, I naturally mean -- 
THE COURT: No, not what you suppose. 
THE WITNESS: If he was licensed -- he said he was. 
THE COURT: Go on. 
BY MR. McINTYRE: 
Q. Now, Mr. Otto, can you fix, if possible, the date this occurred ? 
A. It was either late '58 or early '59. I can't bring up an exact date. 
Q. All right. Let me ask you this: Did there come a time when 
Manolias came to your office a second time? A. Yes, he did. After 
we had agreed upon the fact that he was to do the work for me he came a 
second time. | 
THE COURT: This was a verbal agreement. 
THE WITNESS: Yes, this was a verbal agreement. 
BY MR. McINTYRE: | 
Q. Now, what did he come to your office for the second time? 
A. He came to my office on the afternoon, late afternoon of the 5th of 
February, and asked if I would give him a check in the amount of $300 
which was required for a service deposit with the Potomac Electric 
Power Company. ) 
Q. Did he say what he was going to do with this $300? A. No. 
He was going to go to the Potomac Electric Power Company with this 
check for $300 to put payment on service deposit. 
THE COURT: Do you have an extra copy of the Indictment ? 
MR. McINTYRE: Yes, Your Honor. 
THE COURT: May I have it? 
(The document was handed up.) 
THE COURT: Read that answer back again, Mr. Reporter. 
(Thereupon, the reporter read the last answer given by 
the witness.) 
MR. McINTYRE: May I have this marked Government's Exhibit — 
No. 1, for identification. 
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(Thereupon, a check in the amount of 
$300 was marked Government's Exhibit 
No. 1, for identification.) 


MR. McINTYRE: Let the record show I have shown Government's 
Exhibit 1, for identification, to counsel. 
(The document was shown to counsel.) 
BY MR. McINTYRE: 
@. Showing you Government's Exhibit No. 1, for Identification, and 
I ask you if you know what it is. A. This was the check I personally made 
out in the amount of $300 to Anthony Manolias for the service deposit. 
Q. On what date? A. February 5th, 1959. 
Q. For what purpose? A. For the purpose of paying the service 
deposit. 
MR. DAVIS: Your Honor, I object. There is no indication on the 
check what it is for. 
THE COURT: Overruled. 
BY MR. McINTYRE: 
Q. Now, you have seen this check of February 5, and that was the 
second time you testified you saw Manolias. How much longer before 
that was the time you first saw him on the contractual deal? Do you remem- 
ber now? A. Idon't remember exactly how long it was. However, as I 
best recollect Mr. Manolias was eager to get started on the job, sol 


don't believe it was very much time lapsed between the time he was 


in my office and we had discussed the electrical work, and the time he 
had come to the office to obtain this check. 

Q. Can you give us the approximate time? A. I should say a week. 

Q. Did there come a time when you again saw Manolias after he 
had been there on the 5th? A. On the 5th, as I mentioned before, he 
came late in the afternoon on the 5th for this check. However, that check 
required two signatures and Mr. Slater, my secretary, or the secretary 
of the corporation, was not available to affix his signature to the check, 
so I called Mr. Slater that night to tell him that -- 

MR. DAVIS: I object. 
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THE COURT: I sustain the objection. 
BY MR. McINTYRE: 
Q. Did there come a time when you saw Manolias again? A. On 
the 6th, the next day. 
Q. On the 6th was anything else given to Manolias that you remember ? 
A. Onthe 6th a check in the amount of $400 was given to Mr. Manolias, 
for the purpose of buying materials required for the electrical installa- 


tion. 


Q. Did he tell you at that time where he was going to buy these 


materials? A. He told me he was going to Baltimore to buy them. 

Q. At that point you had given the defendant eles how much 
money? A. $700. 

Q. Did there come another date after this 6th that you saw the 
defendant Manolias again? A. There were several dates after that that I 
had advanced him money in the form of checks. 

Q. Did there come a time when he brought you some: form of a 
letter or something? A. A bill. 

Q. A bill. All right. Do you remember when that date was? 

A. I believe that was on the 13th. 

MR. McINTYRE: Have this marked Government's Exhibit No. 2, 

for identification. 


(Thereupon, bill in the eee of 
$1,344.40 was marked Government's 
Exhibit No. 2, for identification .) 


MR. McINTYRE: So that we can proceed, Your Honor, if there is 
no objection I am going to give counsel a photostat copy of Exhibit No. 2. 

THE COURT: For his convenience ? | 

MR. McINTYRE: Yes, sir. For his convenience. 

BY MR. McINTYRE: 

Q. Showing you Government's Exhibit 2, for identification, and I 
ask you if you know what this is? A. This is the bill we had received 
from the Manolias Electric Company that we had asked for in order to 
substantiate the amount of money that had been advanced to him. 

Q. Advanced to whom? A. Advanced to Mr. Manolias on the work 
he was doing for us. | 
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Q. How did you get Government's Exhibit 2, for identification? 
How did it get to you? A. It was brought to me by Mr. Manolias. 

Q. Now, on Government Exhibit No. 2,what are the last two items 
on that exhibit? A. The last two items calls for a 400 service permit 
in the amount of $80 and a 200 service permit in the amount of $50. 

Q. As a result of receiving this Government Exhibit No. 2, for 
identification, did there come a time when you made other payments to 
Manolias? A. Yes,there were other payments made after that. 

Q. Did those payments cover the sum which is on this bill of 
$1,344.40? A. Yes, they did. 

Q. When you made these payments of money did you rely on the 
fact that these two service permits, 400 and 200 service permits, costing 
$80 and $50 was true? A. Yes, I did. 

MR. DAVIS: I think that is a question to be resolved and I object, 
Your Honor. 

THE COURT: Overruled. 

BY MR. McINTYRE: 


Q. After the 13th of February did there come a time when you 


saw Manolias doing any work at your plant? A. When he started the 
contract himself. 

Q. How long after the -- can you set a date? A. Oh,I should say 
around the 8th or 9th of February; almost immediately after he had 
purchased the materials required. 

Q. And did you see any of the work that was accomplished at your 
plant at this time in February? A. Well, we had purchased a plywood 

panel and some sheathing, which he put on the south wall of the 
interior of the building to fasten the 400 amphere switch panel and several 
other boxes which he did himself. Also, he put in place some heavy 
conduit. 

Q. Let me ask you this: Did there come a time when you saw that 
plywood and other switches back off the wall? A. Yes. I should say 
within a week's time I noticed that the panel had been removed from the 
wall, had been moved back into the shop some thirty feet and had been 
covered with a tarpaulin. 
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Q. During this period did you ever talk to Manolias about a change 
in getting some equipment that was to be purchased for the job? 

MR. DAVIS: Your Honor, he is leading and suggesting. 

MR. McINTYRE: I don't know how I can ask this question any 
differently. | 

THE COURT: Overruled. 

BY MR. McINTYRE: 

Q. Did you have any discussion with Manolias about purchasing 
material and how it was to be paid for? A. There came a time when we 
asked him to purchase the remaining material that was required for the 
job from the Atlantic Electric Company, with whom we had an account, 
and that material was to be purchased and charged to us. | 

Q. Now, did you ever receive any bill from the Atlantic Electric 
Company for certain property purchased there? A. Yes, we received 
a bill. 


MR. McINTYRE: Indulge me a minute, Your Honor. (Pause.) 
Have this marked Government's Exhibit 3, for identification. 


(Thereupon, bill from Atlantic Electric 
& Hardware Corporation in the amount 
of $156.97, was marked Government's 
Exhibit No. 3, for identification.) 


(The document was shown to defense counsel.) 
BY MR. MCINTYRE: | 
Q. I show you Government's Exhibit No. 3, for identification, and 
ask you if you know -- | 
THE COURT: There seems to be two papers there. | 
MR. McINTYRE: They were clipped together, Your Honor. 
THE COURT: Have them clipped together again. 
MR. DAVIS: They are two separate bills, Your Honor. 
THE COURT: Why don't you make one three and one four. 
MR. McINTYRE: I will just submit for the present pill No. 3. 
BY MR. McINTYRE: ; 
Q. Showing you Government Exhibit No. 3, for identification, and ask 
you if you know what that is. A. I know it's a bill from Atlantic Electric 


and Hardware Corporation for some electrical equipment. 


Q. What items are on that bill? You read them out. 

MR. DAVIES: It speaks for itself, Your Honor. 

THE COURT: Sustained. Do you offer the bill ? 

MR. McINTYRE: Yes, sir. 

MR. DAVIS: I object to that bill, Your Honor. There is no connection 
with the defendant. 

MR. McINTYRE: I think we can check it. 

THE COURT: Very well. 

BY MR. McINTYRE: 

Q. Do you know of your own knowledge whether this bill has been 
paid by your firm? A. It has been. 

(Thereupon, a man entered the court room.) 

THE COURT: Is this a witness? 

MR. McINTYRE: What is the name, sir? 

MAN IN BACK OF COURT ROOM: Hester. 

MR. McINTYRE: Yes. Will you go to the witness room? 

(Thereupon, Mr. Hester left the court room.) 
BY MR. McINTYRE: 

Q. Now, with regard to the items which are on Government's 
Exhibit No. 3, for identification, have you ever seen those items ? 

A. May I see that once more? 

(The document was handed to the witness.) 

No, I have not seen these items. 

THE COURT: That is Exhibit 3? 

MR. McINTYRE: Yes, Your Honor. 

BY MR. McINTYRE: 

Q. Now, did there come a time when you of your own personal 
knowledge you knew that an electrical inspector for the District of 
Columbia came to your plant ? 

MR. DAVIS: Your Honor, this is once again suggestive. I don’t 
like to keep objecting, but this is not a stupid witness, I do not believe. 

THE COURT: Overruled. 
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THE WITNESS: There was a time when an electrical inspector came 

to the plant, yes, sir. : 
BY MR. McINTYRE: 

Q. And did there come a time when you no longer had occasion to 
see Anthony Manolias there at your plant? A. Well, as time was growing 
near for us to occupy the building I naturally was anxious to get the electri- 
cal work completed and Mr. Manolias kept dragging the job, had not 
completed his work there, which necessitated my having him -- a tele- 
gram sent asking that he immediately proceed with finishing his contract 
or that it would be necessary for me to get someone else in to do the 
work for him. : 

MR. McINTYRE: May I have this marked Government's Exhibit 
4, for identification. 


(Thereupon, a telegram was marked 
Government's Exhibit No. 4, for 
identification.) 


BY MR. McINTYRE: | 
Q. Do you remember the date that you sent the csteeeny A. No, 
sir. 


Q. Could you approximate it? A. It could have se as late as 


May. 
Q. Showing you Government's Exhibit No. 4, for identification, 

and I ask you if you know what that is. A. This is the bloga that was 
sent to Mr. Manolias. 

Q. Did that telegram tell Mr. Manolis when to report? A. "Have 
men on job at 2002 Fifth Street, N. E. by 8:00 A.M. May 4, 1959, to finish 
your work or we will hire another contractor to complete job and enter 
suit against you for the cost." 

Q. Did you see Manolias on the 4th? A. Beg your pardon? 

Q. Did you see Manolias on May the 4th, 1959? A. On May 4th, 
no, I did not see him on May the 4th. 

Q. Did you see him at any time during the month of May? A. No, 
I did not see him. 
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Q. Asa result of your not seeing Manolias did you take any other 
kind of action? A. We had Thomas Electric Company finish the work 
that had to be done. 

Q. Now, did Thomss Electric Company finish the job? A. They 
did. 

Q. Did they bill you anything for the job they did? 

MR. DAVIS: I don't see any relevancy to that. 

THE COURT: I sustain the objection. 

MR. McINTYRE: I think that concludes my questioning of this 
witness, Your Honor. 

CROSS-EXAMINATION 
BY MR. DAVB: 

Q. Mr. Otto, at the time you first talked to Mr. Manolias he did 
not -- you did not enter into an agreement on the first day at all, did 
you? A. The first time I met Mr. Manolias ? 

Q. No. Iam not talking about the pushing incident. Iam talking 
about your office, when you discussed doing some electrical work. 

A. No, I did not enter into an agreement with him at that time. 

Q. You couldn't reach terms at all that time? A. The purpose of 
the meeting was to go over the situation to see what could be done. 

Q. There was price discussed, too, wasn't there? A. There was -- 
I would say yes, there was price discussed and an approximate idea of 
what it would cost to do the job. 

Q. Was price discussed in the next meeting also? A. Perhaps 
the next meeting is the time we settled on the manner in which the job 
would be done. 

Q. Yes. Now, you settled on the amount of money that was going 
to be charged you; isn't that correct? A. No, sir. 

Q. When did you settle on the amount of money that was going to 


be charged ? A! There was no amount of money settled on. 


Q. Why did you send a telegram saying you were going to charge 
him under the contract? What was the purpose of that? Were you trying 
to get out of a contract or get out of paying him what you owed him at 
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that time? A. No, I don't believe we owed him any money. | 

Q. Were you even with him when he left the job; is that your 
contention? A. My contention is that he was overpaid. 

Q. Then, there was an argument about who owed who; is that 
correct? A. I don't think there was any argument about it at all. 

Q. Did Mr. Manolias, subsequent to this original bill that had 


been submitted, didn't he ask you for moneys to pay for the labor 
on this job? A. Yes. We paid him. 
Q. I show you this statement and ask you if this isn't a correct 


status -- 

MR. McINTYRE: Is that an exhibit, Your Honor? 

THE COURT: What are you showing him, Exhibit 1? 

MR. DAVIS. Yes, sir. You can mark it Exhibit 1. 

THE COURT: Is this something new? 

MR. DAVIS: Yes, Your Honor, this is new. 
THE COURT: I see. You can have it identified but you can't 
offer it. : 

MR. McINTYRE: This isn't Exhibit 1. 

MR. DAVIS: It could be Defendant's Exhibit 1. 

THE COURT: You can have it identified and it will be marked. 

MR. DAVIS: That is what Iam trying to do. | 

THE COURT: I wasn't aware of that. 

THE WITNESS: I have seen this before. 

BY MR. DAVB: 

Q. Can you identify it? A. Bill on labor. 

Q. When was it submitted to you? A. I don't remember the date 
it was submitted to me. 

THE COURT: Give the approximate date. 

THE WITNESS: It followed that materials bill, but I don't remem- 
ber what date this bill was submitted to me. 

BY MR. DAVIS: 

Q. You can read the dates on it, can't you? A. I can read the 

dates on it, yes. : 
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Q. Would you say it was subsequent to the last date of entry on 
there? A. Yes. 

Q. Can you approximate now when this was submitted to you? 
A. I wouldn't venture to say when it was submitted to me. 

THE COURT: Have it marked. 

MR. DAVIS: Have it marked as an exhibit. 

THE COURT: Defendant's Exhibit 1, for identification. 


(Thereupon, labor bill of the defendant 
was marked Defendant's Exhibit 1, for 
identification.) 


MR. McINTYRE: Can I have an opportunity to see it? 
THE COURT: Certainly. 
(The document was handed to Mr. McIntyre.) 

MR. McINTYRE: Your Honor, Iam going to make this observation 
to the Court. This is a copy and is not an exact copy of the bill which 
was presented to the company. 

THE COURT: You can bring that out on redirect examination. 

MR. McINTYRE: All right, sir. 

THE COURT: He is just asking him to identify it and it has been 
marked for identification. 

MR. McINTYRE: Yes, Your Honor. 

BY MR. DAVIS: 

Q. Now,at the time that a bill was submitted to you for labor 
would you approximate it to be late March or April or do you know 
when it would be? A. I would approximate it to be late March; the latter 
part of March. 

Q. And there was an argument about the charge at that time; is 
that correct? A. Frankly, I don't ever recall having any argument 
with Mr. Manolias about this bill you are speaking of. 


Q. What was your discussion; that he was charging you too much? 


A. Ithink the discussion revolves around the service deposit and the 
permits in the amount of $400. 

Q. Iam not worrying about what you are -- 

THE COURT: You asked the question and he answered it. 
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BY MR. DAVIS: 

Q. At the time he asked you for $607.01 and you raid him $110, 
leaving a balance of $497.01, why did you retain a balance at that time ? 

A. You will have to take that and use that in conjunction with the 
materials bill. 

Q. Then, you did recover this materials bill; is that correct? 
You withheld this amount on labor for the materials billed in 
excess; is that correct? A. No, that is not correct. 

Q. What would be the explanation that you ‘would withhold nearly 
$500 for labor? A. We did not withhold $500 for labor. 

Q. Did you ever pay him the $497.01 after this last time of March 
19,1959? A. If 1am not mistaken, he was paid within approximately 
$160 of this bill and when he had -- when we had Mr. Thomas of Thomas 
Electric complete the work it seems he said, "You go ahead and give 
Mr. Thomas the sense of the money due me for the WEES he had to 
do." 

Q. So that the contract was completed. A. Not by Me. Manolias. 

Q. Did not you say Mr. Manolias told you to give it ‘ Mr. Thomas? 
A. He told us to give it to him, yes. | 

Q. And that was agreeable with you; is that correct? A. At that 
time this thing became so involved I wasn't agreeable to anything. 

Q. Mr. Otto, what time did you generally arrive at the plant in 


the morning? A. Iarrive at my plant between 8:00 and 8: ie in the 


morning. 

Q. What time did your workmen begin work? A. My workmen 
begin work at 7:30 and there is someone in the plant anywhere between 
6:30 and 7:30. : 

Q. Was there anyone in the plant who had watbority to tell these 
men to go to work or not to go to work at that time ? A. There would 
be no one in the plant who has authority to tell them not to go to work. 

Q. Was there anyone you had specifically authorized to tell them 
to go to work or not to go to work in the plant at this time? 4. No. 
My plant superintendent had nothing to do with this job. | 
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Q. There were two facets to this job: The main plant you operate -- 
A. Yes. 

Q. And the building you purchased. A. Yes. 

Q. The work was totally finished in the main plant; is that correct ? 
A. Yes. What do you mean by "totally finished"? 

Q. It was finished in accordance with what you wanted done. 

A. By whom? 

Q. Manolias. A. Manolias never did anything in the main plant. 

Q. In which building did he do work? A. The adjoining building. 

Q. He never did any work in the main plant? A. No. 

Q. In this new building there was a storage room in there where 
you kept supplies and materials of your own, known as the boiler room. 
A. There was 2 boiler room but that was not at 2002 Fifth Street. 

Q. Where was that? A. 2000 Fifth Street. That is still another 
adjoining building. 

Q. In which building was Manolias to do the work, in one building 
or two? A. Inone building, 2002 Fifth Street. 

Q. Where was the storage room? A. The storage room was in 
2000 Fifth Street. Rather the boiler room was in 2000 Fifth Street. 

Q. That is where the materials were stored, were they not? 

THE COURT: What materials? 

MR. DAVIS: These electrical materials when they were brought 
on the job. 

MR. McINTYRE: I think he should be more specific. 

THE WITNESS: No, sir. They were no stored in that particular 
room. 

THE COURT: What do you mean, 2000? 

THE WITNESS: Yes. 2000, Your Honor. 

THE COURT: They were not stored in 2000 Fifth Street ? 

THE WITNESS: They were not stored in 2000 Fifth Street. 

BY MR. DAVIS: 

Q. Where were they stored? A. 2002 Fifth Street. 

Q. Who occupied 2002? A. Fries, Beall & Sharp Co. occupied 2000 
and 2002 Fifth Street. 
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Q. They were tenants? A. They were owners. They owned the 
building but they gave us permission to modify it to our needs prior to 
final negotiations on transacting business or -- 

THE COURT: Do you mean purchasing the building? 

THE WITNESS: Yes. 

BY MR. DAVIS: 

Q. So, at this time you did not own the building at aul? A. At 
that time we did not own the building: 

Q. Nor did you have a lease on it; is that correct? A. No, just 
a deposit. 

THE COURT: Do you mean a deposit for purchasing. 

THE WITNESS: Deposit for purchase. Domeramet deposit 
for purchase of the building was already made. 

BY MR. DAVIS: 

Q. When did this firm eventually move out of the butlding? 
A. The firm moved out of the building in April. 3 

Q. When in April? A. I should say around the first of April. 

Q. Now, during the time they occupied the building it could not 
be worked in to complete the job; isn't that correct, because of the 
trucks, et cetera, that came in? A. No, sir. There was never any 
interruption by any of Fries, Beall & Sharp trucks in that particular area. 

Q. You know of your own knowledge this work could only really 
be done on weekends, don't you? A. Ibeg your pardon ? : 

Q. This work in this building where the trucks were located 
could only be done in the weekends because of the trucks going in and 
out. A. No, sir. That's not true. That was a storage garage for trucks | 
and those trucks were out in the morning. 

Q. When did they return? A. They didn't return until 5:00 o'clock 

in the evening. 

Q. Now, as far as you were concerned you did not follow this job 
yourself, did you? A. I did not follow it? 


Q. Yes. A. I didn't follow it one hundred percent, no. 
Q. How often did you go over to the job? A. Oh,I may go out 
there once a day or once every two days. 
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Q. And would these men be working ? 

THE COURT: Whose men? 

MR. DAVIS: Mr. Manolias's men. 

THE WITNESS: Not at all times, no. 

BY MR. DAVE: 

Q. But they were there several times that you saw them, is that 
correct? A. They were there at times I saw them. They were not 
there lots of times, too, when I was out there in the garage. Just how 
long do you suppose it should take to do a job of that nature when it 
started on the 5th of February and doesn't finish on the 5th of May. 

Q. Iam no contractor and I don't think you are either, A. Tam 
enough of a contractor to know that that job could have been done in 
thirty days time without any hesitation. 

Q. Did you tell him it had to be done in thirty days? A. No, sir. 
I didn't tell him it ‘had to be done in thirty days but that's no reason for 
not completing the job as soon as he could possibly complete it. 

Q. You were only paying for the time he actually worked, weren't 
you? A. That's right. But we had a verbal understanding that he was 
to complete the job as soon as he possibly could. 

Q. Now, you do know when the job first started that Mr. Manolias 
brought in Thomas Electric to start the job at first, did he not? A. Who 
did he bring in? 

Q. Thomas Electric. A. In the start of the job? 

Q. That is correct. A. No, he did not. He started it himself. 

Q@. Did you ever see Thomas Electric around in February, 1959 ? 
A. Ican't say that I did. 

Q. Can you say that you didn't? A. Ican say that I didn't. 


Q. And you were there every day at the plant? A. Iwas at my 


plant every day. This is adjacent to it; right next door. It is a matter 
of just a few minutes for me to go to my office -- from my office next 
door to see the progress that was being made on the job. 

Q. Hadn't Mr. Mamlias made demand on you for the balance due 
for his wages, et cetera, when you sent the telegram on or about May 4th? 
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A. Ithink that could be better explained by Mr. Slater. 

Q. Iam asking you hadn't he requested you finish paying him 
for the work he had done? A. Ithink we finished paying ia the work 
he had done. | 

Q. Iam not worried about what you think. A. I will tell you he 
was paid. 

Q. Did he make a demand on you to be paid and you said you 
wouldn't pay him; isn't that the state of affairs ? 

THE COURT: Let him answer the question. 

THE WITNESS: No. I won't say that he made a demand on me 
and was not paid for the services that he rendered. 

BY MR. DAVIS: 

Q. Did he ask you for more money that was due and owing him? 

A. Idon't remember whether he asked me for a balance or more money 


that was due and owing him or not. It is my firm conviction that he 
had been paid up to and including the most of that bill, that labor bill 


you have right there. | 
Q. That is your conviction but did he ask you for more money, 
regardless of what your conviction is? A. All right. Let's mee he asked 
me for more money. 
Q. And you told him it wasn't coming to him; is that correct ? 
A. I may have said that. I wouldn't say it is correct but I may have 
said it. | 
Q. So that there was a dispute on this contract; isn't that correct, 
on or about March -- 
MR. McINTYRE: Objection, Your Honor. 
THE COURT: Overruled. 
THE WITNESS: This contract has been in dispute from the day it 
started up to the present time. 
MR. DAVIS: Indulge me just a moment, Your Honor. 
(There was a brief pause.) 
BY MR. DAVIS: 
Q. Now, Mr. Otto, at thetime you sent this telegram you had 
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already had the services of Thomas Electric Company, had you not ? 
You had already arranged for their services to finish this. A. No, 
sir. We had not already arranged for services of Thomas Electric 
Company to finish it. That was the purpose of the telegram, to get 
Mr. Manolias down to the job site to finish the job. 

Q. So that we can understand this , were there two buildings in 
which there was work being done? A. There was two buildings in 
which work was to be done. 2000 Fifth Street and 2002 Fifth Street. 

Q. Now, which building was finished by Mr. Manolias? A. Neither 
was finished by Mr. Manolias. 

Q. What had to be done in 2000 Fifth Street, if you know? A. We 
had lighting fixtures to put in, new switch panel, some wall plugs, just 
general electrical work to modify the building. 

Q. And that was the work that Thomas Electric finished; is that 
right? A. Thomas Electric did that for me and he also finished 
2002 Fifth Street. 

Q. What had to be done in 2002 Fifth Street, if you remember ? 


A. Certain changes had to be made in the wiring which was incorrectly 


installed. I believe there was a rearrangement of switch boxes and 
panels on the wall that had to be done. 
Q. This was for the convenience of the use of the building; is 
that correct? A. No, sir. It was not for the convenience of the use 
of the building. It was for the convenience of the machinery that had 
to be hooked up to it and could not work with the wiring that had been 
installed by Mr. Manolias. 
Q. In other words, you were putting heavier items on it. 
A. No, sir. We did not put heavier wiring on. The installation was not 
made satisfactory to receive the equipment that Mr. Manolias was aware 
of being put in that building. 
Q. Did you lay out what was to go where when you talked with him 
about the job? A. We told Mr. Manolias what we wanted in the building. 
Q. Did you tell him where? A. And we told him where. We told 
him on what columns we wanted certain outlets and we told him approxi- 
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mately -- the approximate points where we wanted certain wiring to come 
down to be hooked up tothe machinery that was coming in but had not 
yet been received. 

Q. And you changed some of that after he left; isn't that correct ? 
A. Well, slight modifications to bring it down to a point where it would 
be required. 

Q. You then had the machinery in. A. Yes, sir. We then had 
the machinery in. When the machinery had been installed we had to 
make slight modifications in the direction in which the wire was running. 

MR. DAVIS. No further questions. 

REDIRECT EXAMINATION 
BY MR. McINTYRE: 

Q. I show you this -- 

MR. McINTYRE: May I have this marked Government's Exhibit 

No. 5, Your Honor ? 


(Thereupon, bill in the mes of 
$497.01 was marked Government's 
Exhibit No. 5, for identification.) 


BY MR. McINTYRE: 

Q. Ishow you Government's Exhibit No. 5, for identification, and 
ask you if you know what that is? A. This is bill from the River Road 
Electric Company for labor involved in the installation of electrical 
equipment at 2000 Fifth Street. 

Q. Is that Anthony Manolias's firm? A. Yes. 

Q. Who presented that bill to you? A. Mr. Manolias brought this 
bill in. I don't say he handed me this bill personally. He may have given 
it to Mr. Slater, my bookkeeper, but this is a bill from Mr. Manolias. 

Q. Have you seen it? A. I have seen it. 

Q. Is this the original of the copy that defense showed you as 
Defense Exhibit 1, for identification? A. That is the original bill. 

THE COURT: Do you have that marked? 

MR. McINTYRE: Yes, Your Honor. That is Government's 
Exhibit 5. 
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MR. McINTYRE: May I have this marked Government Exhibit 6, 
6(a) , 6(b), 6(c) , 6(d) , 6(e), Your Honor ? 


(Thereupon, a series of checks were 
marked Government's Exhibits Nos. 
6 through 6(e), for identification.) 


BY MR. McINTYRE: 

Q. Mr. Otto, I show you Government's Exhibit 6, for identification, 
and ask you if you know what that is? A. This is check in the amount of 
$400 paid to Mr. Manolias for electrical material. 

Q. On what date? A. February 6, 1959. 

(There was a pause while counsel for the defendant looked at 
the exhibit.) 

THE COURT: You may proceed. You can look at these after I 
adjourn court this afternoon. 

MR. McINTYRE: I think they are going to stipulate, possibly , 
Your Honor. 

MR. DAVIS: We stipulate these were paid, your Honor. 

MR. McINTYRE: I would like to read them into the record, then, 
Your Honor. 

THE COURT: All right. 

MR. McINTYRE: Defense counsel has stipulated that the Washing- 
ton Stair and Ornamental Iron Works, Incorporated, paid to Anthony 

Manolias by check on February 16, 1959, $150; on February 26, 
1959 , $144.60; on March 16, 1959, $60; on March 20, 1959, $350; on 
February 13, 1959, $389.80. 

MR. DAVIS: Excuse me. That is February 13? 

MR. McINTYRE: February 13, 1959, $389.80; and that on February 
6, 1959, they paid $400. 

And I believe also they will stipulate that there was another 
check paid to Anthony Manolias in the amount of $300, Your Honor, -- 

THE CLERK: Number one. 

MR. McINTYRE: Yes, sir. Which is February 5, 1959. 

I think that will conclude the Government's examination of this 
witness for the present, Your Honor. 
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MR. DAVIS: Just on this one check, if it please the Court. 
RECROSS EXAMINATION 
BY MR. DAVIS: 

Q. On the $300 check you had discussion of this As: item in the 
Municipal Court for the District of Columbia as to this $300: item in the 
summer of last year; did you not? A. Yes. ! 

MR. McINTYRE: Could that date be fixed, Your Honor? 

BY MR. DAVB: 

Q. Do you recall the date, sir? A. No, sir. Ido not. 

Q. But you do recall the meeting. A. There was a meeting. 

Q. Who was present at that time? Do you recall? A. I understand 
Assistant United States Attorney Don Smith, Mr. Manolias, myself, Mr. 
Slater, the Inspector, Smith, and Bill Gates. 

Q. In reference to this check he told you at that time he would 
tender it to you, once you gave him a receipt that there would be no 
kick-back on the service from Potomac Electric; is that correct? Or 
words to that effect? A. No, sir. | 

Q. You deny that? A. Ido. That he would -- will you repeat that 
again, please ? 


Q. That he would tender to you or offer to tender OF you upon your 


giving him a release for the service from Potomac Electric that he 
would return this $300 service deposit. A. No, sir. Ido not recollect 
any such conversation with Mr. Manolias. I will say no. 

Q. But you don't remember. A. (There was a pause ) 

Q. You recall no conversation? A. No, I do not recall any 
conversation at all, about returning a check to me in the amount of $300 
pending on a release. 

Q. Did you talk about this $300 deposit with him at all, or this 
$300 check at any time, sir? A. Why, certainly. When we found out 
that there was no such a requirement as a $300 service deposit with the 
Potomac Electric Power Company there naturally would be a conversation 
with Mr. Manolias involving $300. 

Q. What was that conversation? What did he tell you? A. I don't 
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know. I don't recollect what he told me, if he told me anything at all. 
I do not remember anything that he ever said to me relative to that $300. 


Q. He said to you that the service deposit would be returned to you 


once a release was given from Potomac Electric; now, didn't he? Isnt 
that what he told you? A. I don't remember him ever saying anything 
to that effect to me. 

Q. You knew that if there was no charge made by Potomac Electric 
that you were entitled to this $300 service charge back, did you not? 
A. Why did he ever -- 

Q. (Interposing.) Iam not asking -- now answer the question. 

You knew you were entitled to the money back if no charge was 
made by Potomac Electric, do you not? A. I know that. Iam entitled 
to it back now, as far as that is concerned. 

Q. You knew it at the time, too, didn't you, sir? A. No, I did not 
know it at the time. 

Q. When it first came to your mind, to your attention, that it may 
have been incorrect, and you spoke to him, you knew at that time that 
you were entitled to its return upon release from Potomac Electric 
or upon no charge being made; now, isn't that so? A. That deposit was 
never made to Potomac Electric Power Company. 

Q. But he stated that you were entitled to the return of this if the 
service were accepted and the three or four phase, whatever was put in, 
isn't that correct? Do you deny any conver-- A. (Interposing.) I deny 
that, I deny him ever having said anything to me to that effect. 

Q. But you did talk to him about this check. A. Well, there was a 
lot of conversation with him about that check, not only between me and 
Mr. Manolias, but Mr. Slater and Mr. Manolias, and everyone that was 
down at Don Smith's office that talked about that check and the permit 
checks. That is the reason why all this is about. 

Q. What specifically did you have a conversation with Mr. Manolias 
prior to the time you went to the United States Attorney in the Municipal 
Branch of this Court, the Municipal Branch of the District of Columbia ? 

A. Ihad not seen Mr. Manolias prior to the time I had that telegram 
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sent to him asking that he come down to finish his work, and I had not 
seen Mr. Manolias from the time he left my place of business until the 
time we appeared before Mr. Smith in Municipal Court. 


Q. Then, you never discussed this check with him. A. I did not 


discuss this check with him. 
Q. Atall. A. No. 
Q. Atnotime. A. That's right. 
(There was a pause.) 
THE COURT: Anything further? 
MR. DAVIS: Indulge me just a moment, please. 
BY MR. DAVB: 
Q. Did you threaten him with prosecution if he did not etc some 
of the moneys represented by this check? 
MR. McINTYRE: Objection, Your Honor. 
THE COURT: Overruled. 
THE WITNESS: I don't recall ever having threatened Mr. Manolias 
with prosecution. . 
BY MR. DAVIS: 
Q. Did you ever threaten him with deportation? A. No, sir. I 
did not. 
Q. You deny that? A. Ido. 
Q. Did anyone in your presence ever threaten him? A. I do not 
believe so, but I couldn't say positively. However, I don't think so. 
No, I don't think there was any one with me that would ever make that 
threat. 
Q. And you didn't. A. I didn't. 
Q. When you accused him of these matters in Municipal Court what 
did he state to you at that time as to any ill intent or fraudulent intent or 
any stealing from you? What did he say to you at that time? 
MR. McINTYRE: Your Honor, I object. 
THE COURT: I sustain the objection. 
MR. McINTYRE: I think that's self-serving. 
THE COURT: Self-serving. 
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MR. DAVIS: No further questions. 

THE COURT: Anything further? 

MR. McINTYRE: Not at this time, Your Honor, no. 

THE COURT: Mr. Otto, let me ask you a few questions. 

Search your memory. What was it that Mr. Manolias said to you 


just prior to your giving him a check for $300 on February 13, or 


thereabouts -- the 5th? 

THE WITNESS: He told me that the first thing that would be 
necessary would be to take -- what he needed first was a check for 

$300 in order that he go to Potomac Electric Power Company and 
pay that as a service deposit for current to be entered into the building. 

THE COURT: Did he say he had paid it or was required to pay it 
in the future? 

THE WITNESS: That is why he wanted the check for $300, to pay it. 

THE COURT: In order to pay it. 

THE WITNESS: In order to pay it. 

THE COURT: What did he say to you with reference to a 400 
amphere service permit in the sum of $80 ? 

THE WITNESS: He told me that's what the service permit would 
cost. 

THE COURT: When did he say that to you? 

THE WITNESS:: That must have been, Your Honor, not too long 
after that January -- I mean February 5th date, because he immediately 
started to install equipment on the wall. 

THE COURT: He said a service permit was necessary and it would 
cost $80; is that right? 

THE WITNESS: $80 for the one service permit for 2002 Fifth 
Street , and $50 for the one service permit, for the 200 amp service 
permit at 2000 Fifth Street. 

THE COURT: Now, did he say anything to you with reference to 
a 400 amphere ground block? 

THE WITNESS: Your Honor, I don't know what a 400 amphere 
ground block is. 
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THE COURT: Neither do I. 

THE WITNESS: And I don't recollect him saying anything to me 
about a 400 amphere ground block. 

THE COURT: How about three 200 amphere ground blocks ? 

THE WITNESS: I judged, Your Honor, that he knew -- 

THE COURT: Not what you judge. ! 

THE WITNESS: I would say, as an electrical contractor he should 
know what -- 

THE COURT: I want to know what he said to you. 

THE WITNESS: I don't recollect him ever having said anything to 
me about two 300 amphere ground blocks. : 

THE COURT: No. Three 200 amphere ground blocks. 

THE WITNESS: Three 200 amphere ground blocks. | 

THE COURT: What, if anything, did he say to you with reference 
to two 60 amphere ground blocks? : 

THE WITNESS: Probably that -- 

THE COURT: No, not probably. 

THE WITNESS: Probably that he needed them. 

THE COURT: No, not probably. 

THE WITNESS: Well, let's say he needed them for the installation 
of some of the equipment. 

THE COURT: What did he say to you with reference to one 100 

amphere three phase four wire eight conduit distribution panel? 

THE WITNESS: Your Honor, I never asked Mr. Manolias what he 


needed to do the job with. I assumed that as an electrical contractor 


he knew exactly what was required. 

THE COURT: Then, he didn't say anything to you. 

THE WITNESS: No, I don't recollect him ever saying anything to 
me about, specifically about any of those items. 

THE COURT: That's all. Anything further? 

MR. McINTYRE: No, sir. Not of this witness. 

THE COURT: Stand down. 

MR. DAVIS: We may wish to have him excluded. 
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THE COURT: All right. He will be excluded. 


(Thereupon, the witness was excused 
from the witness stand and left the 
court room.) 


THE COURT: Call the next witness. I have other engagements at 
3:30, Mr. District Attorney. I will have to stop then. 

MR. McINTYRE: Yes, Your Honor. Mr. Hester. 

Thereupon, 
AUBREY T. HESTER 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. McINTYRE: 

Q. Would you give your full name, please? A. Aubrey Tiree 
Hester. 

Q. What is your occupation? A. Iam Manager of the Commercial 
Customer Division, Potomac Electric Power Company. 

Q. Mr. Hester, do your records reveal whether or not a service 
connect was given to anybody to make a service connect during February 
of 1959, at premises 2000 and 2002 Fifth Street , Northeast, in the 
District of Columbia? A. Yes. 

Q. And what do your records reveal as to that particular service 


connect? A. We had two separate transactions, one for 2000 and one 
for 2002 on different dates. 
Q. What dates were they made? Did you have an application for 


those service connects? A. Yes. 

Q. When was the application received? 

MR. DAVIS: Does he have the application and the records with 
him? 

THE WITNESS: I have the records with me. 

MR. McINTYRE: That is what he is testifying from, Your Honor, 
I believe. 
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BY MR. McINTYRE: 

Q. What do your records reveal? Who made the application ? 

A. Our records reveal that on February 18, 1959, an inquiry was received 
from Thomas Electric Company involving 2000 Fifth Street ; Northeast , 
which called for the installation of 200 amphere service involving three 
phase, four wire, 120-208 volt service. | 

Q. Who actually got the service connect? Do your records show ? 
A. Our records show that the equipment for which -- to which we were 
to connect was delivered to Thomas Electric Company on February 19, 
1959. : 

Q. Do your records show whether or not a service deposit in the 
amount of $300 was ever made for that particular job at 2000 or 2002 Fifth 
Street, Northeast, in the District of Columbia? A. 2002 we are speaking 
of, does not involve a deposit or payment of any kind, | 

Q. How about the other address? A. 2002 (sic) we had an inquiry 
on February 9, 1959, from Mr. Anthony Manolias. That inquiry was 
answered on 2-16-59, which involved a 400 amphere service, three phase, 
four wire, 120-208 volt service. This does not involve a deposit or 
payment of any kind to the Potomac Electric Power Company. 

Q. Those two jobs were then accomplished by the Potomac Electric 
Power Company. Did they connect? A. Yes. | 

Q. Did they require any money whatsoever, any payment by anyone 
-- Washington Stair or the electrical contractor, for those two service 
connects? A. No. ! 


Q. Does your record reveal that at any time you received a $300 


deposit from one Anthony Manolias? A. No, sir. 
MR. McINTYRE: That's all the questions I have of this witness, 
Your Honor. 
* * * 
ERNEST F. SLATER 
was called as a witness for and on behalf of the Government, and, 
after having been first duly sworn, was examined and testified as 
follows: | 
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DIRECT EXAMINATION 
BY MR. McINTYRE: 

Q. Would you give us your full name, please? A. Ernest F. 
Slater. 

Q. What is your occupation, Mr. Slater? A. Secretary for 
Washington Stair and Ornamental Iron Works. 

Q. Is that a corporation in the District of Columbia? A. Yes, sir. 

Q. All right. And do you have a background in electricity? Did 
you work with another company that dealt with electricity problems? 

A. Lworked for Western Electric Company. 

Q. Do you know a person by the name of Anthony Manolias? A. Yes. 

Q. Do you see him in the court room? A. Yes. 

Q. Is this the Anthony Manolias that you know? (Pointing to the 
defendant.) A. Yes, sir. 

Q. Did you have occasion to see him at the Washington Stair 
Company during February? A. Yes,I did. 

Q. Now, did there come a time when you had occasion to call 
this Anthony Manolias with regard to a 200 amphere distribution panel 
and 750 feet of electrical cable? A. Yes,I did. 

Q. Can you remember when you called him with regard to that 
particular property? A. It was either late April or early May of 1959. 

Q. At that time did you talk to Manolias about this particular 
property? A. Yes, sir. 

Q. What did he have to say to you about this property? A. He 
would bring the panel down. 

THE COURT: He had to get what, now? 

THE WITNESS: That he would bring the panel down, and the Bx 
cable he would buy. 

BY MR, McINTYRE: 

Q. He was going to buy what? A. Three rolls of BX cable. 

Q. All right. Now, when was he going to come down? A. I expected 
him that afternoon. 

Q. Were you there that afternoon? A. I was there and when I did 
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leave the office I left word with the secretary in the office that he was 
expected. 

Q. When you got back to your office that afternoon aid you see 
a 200 amphere distribution panel and this BX cable? A. I have never 


seen it. 


Q. Now, did there come a time when on -- 

THE COURT: Let's get this conversation down. He just didn't 
call him up and Mr. Manolias said he would bring down the cable and 
the panel. Didn't you say something to him before he said that ? What 


did you say to him? 
THE WITNESS: I wanted that BX. 
THE COURT: Can't you tell me what you said to him in substance ? 
THE WITNESS: "I want that cable down here or the cash for it." 
THE COURT: That's what you said. : 
THE WITNESS: Yes, sir. 
THE COURT: Then, he said he would bring it down? 
THE WITNESS: He said he was on a job at the time. I asked him 
where the job was, and I would come out and get it. And it was at 4840 


Western Avenue, I believe; that he was doing a job there. But he said 
he would be down, so I let the matter go at that. 

THE COURT: Wasn't there some conversation pefore that as to 
why he should bring the cable down and why he should bring the panel 
down ? 

THE WITNESS: He bought that cable that was -- 

THE COURT: Not what he did. The conversation you had with him. 

THE WITNESS: He said that -- well, let's see. He bought the cable. 
THE COURT: Did you ever have a conversation with him before 
this day ? | 

THE WITNESS: On several occasions. 

THE COURT: Did you mention these things ? 

THE WITNESS: The cable, yes. 

THE COURT: What did you say to him, then? You aust don't call 
up a man and say, "Bring me in some cable.” 
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THE WITNESS: That I wanted it there because he wasn't going to 
do the job there at 2000. That is the second part of that job. That we 

weren't going to have any BX in it. 

THE COURT: You told him that. 

THE WITNESS: Yes, sir. 

THE COURT: What did he say? 

THE WITNESS: He said, "Well, rll buy it, then.” Itold him it 
was around $43. Ithink it's $43.41 for the cable. He could bring the 
cash or the cable. 

BY MR. McINTYRE: 

Q. How about the 200 ampere distribution panel? What did you 
say about that? A. "I want the panel here. I'll worry about what to do 
with it.” 

Q. Did there come a time when you saw that 200 ampere distribution 
panel down at your place of work? A. I have never seen it. 

Q. How about the cable? A. Ihave never seen that. 

Q. Did there come a time on June 16, 1959, that you had occasion 
to see Manolias again? A. June 16. I believe that was across the 
street in Mr. Smith's office. 

Q. Over in the United States Attorney's Office; is that right? 

A. Yes, sir. 

Q. Did you see Manolias then? A. I saw him. 

Q. At that time did you have any discussion with Manolias about 
this 200 ampere distribution panel and the BX cable? A. Iasked him 
for it again. 

Q. What did Manolias tell you when you asked for it at that 


particular time? A. "I got it in my car. T'll bring it down.” 


Q. Have you ever received that distribution panel or the cable? 
A. No, I haven't. 
MR. McINTYRE: Indulge me one minute, Your Honor. 
(There was a pause.) 
MR. McINTYRE: That is all the questions I have. 
THE COURT: All right. 
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CROSS-EXAMINATION 
BY MR. DAVB: 

Q. Mr. Slater, there was a second contract, then, to do work at 
these buildings on the Ornamental Iron Works property; is that correct? 
A. I wouldn't say a second contract. There are two buildings there; 
2000 and 2002. ! 

Q. Originally, the work was just for the first puilding; is that 
correct? At 2000? A. Both buildings were being occupied at the time 

by Fries, Beall & Sharp. More critically, the 2000. At 2002, 
which is the large part of that building, we intended to use for our own 
purposes, | 

THE COURT: We are not going into all of that. He didn't ask you 
all of that. Make your answer responsive. 

BY MR. DAVIS: 

Q. There was a flat price on this job for 2000 Fifth Street, North- 
east; is that correct? A. No, sir. 

Q. There wasn't? What was the agreement, if you know? A. It 
was a material -- cost of time and material job. | 

THE COURT: For one or two buildings? Let's find that out. 

For both buildings or one building? 
THE WITNESS: Initially the intent was for both pantass 
BY MR. DAVIS: 

Q. All right. Now, there was a bill submitted to you; is that 
correct? A. Yes. 

Q. And you checked off the materials purchased; is that correct ? 
With Mr. Manolias? A. Yes. 


Q. He went around and showed you the items, did - not? A. The 


items I asked him for, yes. 

Q. Well, you had the bill in front of you, didn't you? A. Yes. 

Q. So you didn't see anything missing at all at that time, did you? 
A. On the first bill, no. | 

Q. All right. That was the billing that amounts to around $1300; 
is that correct? A. Yes, sir. 
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MR. McINTYRE: Let's have an identification of the bill, Your 
Honor, for the record. 

THE COURT: Identify the bill. Has ir been? 

MR. DAVIS: Yes, sir. 

THE COURT: It has never been offered. 

MR, DAVIS: That's correct, Your Honor. 

BY MR. DAVE: 

Q. Is this the billing -- no, this is the labor bill. 

MR. DAVIS: Mr. Mcintyre has an original. He furnished me with 
a photostatic copy. 

MR. McINTYRE: Here you are. (Handing.) 

BY MR. DAVIS: 

Q. Directing your attention -- 

THE COURT: Have this marked for identification. 

MR. DAVIS. This is marked for identification, if it please, Your 
Honor, as Government Exhibit No. 2. 

BY MR. DAVIS: 

Q. Now, when this bill was submitted to you didn't you go around 
and check that with Mr. Manolias? A. I checked the items with him, 
not on the day submitted, but I checked the items with him. My check 
marks appear to the left of the items I was primarily interested in; all 
large items. 

Q. All large items. They were all in there: the trough, wiring, 
and et cetera. Is that correct? A. Those items were there. 

Q. Yes. Now, was there any BX cable used in that job at all that 
you saw or that you knew was to be used? A. There was a small amount 
of BX cable that'was installed initially to connect the lights in a temporary 
fashion; and there was one permissible BX line from the existing circuit 
used for the gas pump. That was permissible to use BX. 

Q. You didn't see any BX cable charged to you on this bill, did 
you? A. I don't recall any BX. No BX there. 

Q@. Has Mr. Manolias ever charged you for any BX cable? 

A. I would have'to -- to be sure of that I would have took at the 


miscellaneous bills he submitted. 
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Q. Are there more than two bills he submitted? A. In the second 
pill he’s got miscellaneous material at $83.01, at the head of the second 

billing. 

Q. That was the bill of March 19; is that correct ? AL Yes. 

Q. That is this one that is identified as Government No. 5. 

A. That's right. This amount here. 

Q. And this was a resume of the first part of this jobs: is that 
correct? A. Basically, it is a labor bill with an amount which was over- 
paid on the first bill credited toward it. ! 

Q. What is the overpayment that is credited? A. gio. 

Q. What was the overpayment paid for, if you remember ? A. The 
overpayment on the first bill is for labor, $60 and a $50 item. 

Q. Now, this material that you say -- these three rolls of BX cable 
and this 200 ampere panel, where were they to be used, Mr. Slater? 

A. I believe Mr. Manolias intended to use them at 2000 Fifth Street. 

Q. That was for the lights in that building; is that correct? 

A. Yes, sir. | 

Q. And they were going to be changed around to a certain extent 
in 2000 Fifth Street. A. At the time that he bought the BX that was his 
intent. And the conversation while he was still there at the plant, I told 
him we weren't going to use BX and to get it and get the tt going and 
get down there. | 

Q. Well, now, you gave him a purchase order to go down to Atlantic, 
didn't you, from your firm? A. That's correct. 


Q. You told him what to get before he left your office and that is 
what he picked up at Atlantic for your firm; is that correct ? A. Right. 


Q. I show you this bill from Atlantic that is identified as Govern- 
ment's Exhibit No. 3, and ask you if that is the purchase order you gave 
him to go to Atlantic for you on that date? A. No, this isn't the purchase 
order. This is the bill for material he bought under the purchase order. 

Q. Under the purchase order; is that correct? A. Correct. 

Q. Where was this material being kept on or about the plant up 
there when it wasn't being used? A. As far as I know that material has 
never been delivered to the plant. | 
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Q. Did you check it out ever at that time? A. That material, as 
I say, has never been delivered to the plant. 

Q. Well, now, did you ever check it on the 19th of March, 1959? 
A. That material? 

Q. Yes. A. Ihave never seen it. 

Q. Did you look for it on March 19, 1959 ? A. No, I didn't 
specifically look for it. He was to bring it down. 

Q. When did you first realize it was not there? A. Right from the 
time he purchased it. I have never seen it. 

Q. Pardon me? A. I have never realized it was there. 

Q. Did you ever look for it? A. Certainly. 

Q. Where did you look? A. On the premises. 

Q. Where was this stuff kept at that time ? 

MR. McINTYRE: How would he know, Your Honor? I object to 


THE COURT: If you know. If you don’t know, say So. 

THE WITNESS: As far as I know most of the material that wasn't 
applied on the wall was in Manolias's car or truck. 

BY MR. DAVIS: 

Q. No storage in the boiler room? A. There was no way at that 
time of adequately locking that boiler room except with a padlock. 

Q. Well, now, you did padlock it every night, didn't you? A. AsI 
told you that -- 


Q. Did you or didn't you padlock it every night? A. I didn't pad- 


lock it every night. That building, as I started to say before, was occupied 
by Fries, Beall’ & Sharp. They were actively occupying it, for their use. 
Q. Didn't Mr. Manolias have to get a key from you at all tines 
when he came down to get in the boiler room to get the materials ? 
A. That boiler room was in control of the -- 
THE COURT: The question is whether he had to get a key from 
you or not. 
THE WITNESS: From me, no. 


BY MR. DAVIS: 

Q. Who did he get the key from? A. The door was unlocked by 
the Fries, Beall & Sharp man. 

Q. You had a key to that lock, though; didn't you? A. | I don't 

know whether I had a key for that one or not. : 

Q. When you told Mr. Manolias that he wasn't going to do the 
work on the second job, when exactly was that; do you remember, Mr. 
Slater? A. Idon't recall the exact date, but it was the ae day that he 
was working at 4840 Western Avenue. 

Q. Was it March, April, or May? A. It was in late Apri or 
early May. 

Q. When had he last been on the job down at your place? A. In 
April. ! 

Q. When in April? A. I don't remember the exact cate. 

Q. And you hadn't checked the premises at that time, had you, for 
this material? A. No. ! 

Q. Now, you told him that he wasn't going to do the remainder of 
the job at that time. You did this by telephone. Why in the world would 
you or your employer send a telegram to him on May Ist to come on 
down and finish the job? A. We sent that telegram to him as a courtesy. 

Q. What do you mean? You had fired him before this; hadn't 
you? A. No, we hadn't fired him before that. We sent that telegram to 

him to have something in print to complete that job, or if he 
didn't complete it we would get somebody to complete it for him. 

Q. You said you called him up; is that correct; sometime in April? 
And you told him he wasn't going to finish the job; is that correct? 

A. Itold him he wasn't going to do the job at 2000 Fifth Street. 

Q. Did you talk with him about 2002? A. No. 

Q. Was there work to be done at 2002 yet? A. Yes. 

Q. Had he contracted to do that work with you? A. He had con- 
tracted to do all of it with us. 

Q. All right. Now, did you mean to him, then, that he wasn't going 


to complete the work at 2000 but it was all right for him to come down and 
do 2002? A. Yes. 
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Q. And the cable was to be used where; at 2002? A. His 
intent; no. 

Q. No. Where was it to be used? A. His intent was to use it 
in 2000. 

Q. 2000 was finished on March 19, wasn't it? A. 2000 was never 
finished by Manolias. 

Q. This was the second part of the job; is that correct? A. 2000 

was the second part of the job. 

Q. And that was where the cable was to be used? A. Yes. 

Q. And that was the part of the job he wasn't going to do; is that 
correct? A. Yes. 

Q. So 2002 was now finished; is that correct? A. 2002 was never 
finished by Manolias. 

Q. What had to be done in there yet? A. He had to reconnect, or 
the back panels or the back columns of electricity , he had them wired 
up for three phase. They had to be changed over to single phase. He 
had to complete his wiring up to a point where it could be energized, 
so we could use it. 

Q. Well, now, wasn't the wiring energized when Pepco made the 
connections? A. Pepco just made the connections to their own equipment. 

Q. But that energized the line, did it not? A. No. 

Q. You are sure of that. A. Positive. 


Q. These lines you said had to be done, were they done in the 


manner you had instructed or your employer had instructed him 


as to the machines that were going in? A. No, they were not put in 
according to the type of service adequate for the machinery that was going 
to operate on it. 
Q. Did you ever talk to him about the machines that were going to 
operate on it? A. Italked to Manolias that day and told him that that 
stuff had to be changed to single phase -- I used the term, because the 
juke boxes are single phase only. I told him at the time I had a plan 
that it could be done the most economical way but using the existing wiring. 
Q. But that had nothing to do with the first part of the contract at 
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all, did it? A. That was the first part of the contract, yes. 

Q. But you were now revising it, is that correct ? A: No, I wanted 
him to straighten out what he put in. | 

Q. Did you ever pay him totally for the job? Has he « ever demanded 
more money from you? A. Other than those two bills ? 

Q. Yes. A. No. 

Q. Never. Did you ever threaten him with deportation or with 
prosecution? 

MR. McINTYRE: I object. 

MR. DAVIS: (Continuing.) -- to intimidate him in this matter? 

THE WITNESS: I threatened no one. 

MR. McINTYRE: I object. 

THE COURT: Overruled. 

THE WITNESS: I never made a threat to anyone that I can't carry 


BY MR. DAVIS: 

Q. At any time in this matter. Neither at the office c or over in the 
District Branch of the Municipal Court? Did you make any threats to 
him over there? A. No. | 

Q. Do you deny that you or anyone in your presence inade any 
threats? A. There was someheated conversation there. I don't recall 
who said what. | 


Q. Who was involved in the heated conversation ? A. Manolias, 


for one. 

Q. And who else? A. I believe Mr. Smith from the U. Ss. Attorney's 
Office was one of the participants. 

Q. And who else? A. I believe that is all who were conversing’ 

Q. You never said a word, is that correct? A. No. | 

Q. And Mr. Otto never said a word? A. Idon't recall Mr. Otto 
saying anything. 

MR. DAVIS: No further questions. 

THE COURT: You mean to say you went there with a complaint 
for criminal conduct and you never said a word and Mr. Otto never said 


a word? 
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THE WITNESS: Right at that time Mr. Manolias produced a 
large roll of bills and flashed them around and slammed them down 
on the counter. That roll of bills wasn't presented to me because I 
think I would have made change for him right there. But he slammed 
them down and Mr. Smith told him to take if off the counter or other- 
wise I believe he said someone would see him and think he was offer- 
ing a bribe. It was more ridiculous than anything else. 

THE COURT: Well, you said a word, didn't you? Didn't you 
tell the District Attorney what your complaint was ? 

THE WITNESS: I answered his questions, yes. 

THE COURT: Didn't Mr. Otto say a word? 

THE WITNESS: Yes. That's eighteen months ago. 

THE COURT: Did the District Attorney say, "Now, what's the 
problem; what is your complaint"? And didn't you tell him and Mr. 
Otto tell him? 

THE WITNESS: Yes. 

THE COURT: Then, you did say a word, didn't you? 

THE WITNESS: Yes, sir. 


THE COURT: Stand down. Do you have something ? 


BY MR. DAVIS: 

Q. Mr. Manolias offered to square it up with you right there if 
you gave him a release, didn't he? A. There was no question of a 
release. 

Q. That's what he put the money down for, wasn't it? A. I 
don't know what he put the money down for. He slammed it down in 
the heat of anger, half crying at the time. He didn't slam it down 
anywhere near me, I can tell you that. 
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MR. McINTYRE: It is further stipulated by the defense that that 
is the signature of Anthony Manolias that is on the bottom of this 


exhibit, which is identified as Government's Exhibit No. 7. — 

THE COURT: Do you think that the signature shows that these 
goods were delivered to him; is that your point ? 

MR. McINTYRE: Yes, Your Honor. 

THE COURT: I just wanted to know if that is your point. 

MR. McINTYRE: Yes, Your Honor. 

MR. DAVIS: I am not stipulating to that, Your Honor. 

THE COURT: The signature might mean anything; that he 
acknowledges that that was ordered by him. 

MR. McINTYRE: Yes, Your Honor. All Iam getting now is the 
stipulation that this is Manolias's signature. 

THE COURT: All right. I didn't want you to drop it and say later 
that you understood from that that it was turned over to him. You have 
got to show he got possession of it and that he converted it to his own 
use. Maybe you can't show it directly but you have got to show it in- 
ferentially beyond a reasonable doubt. 

MR. McINTYRE: I had intended, Your Honor, Meingh the witness 
who actually passed the material, and I believe if we inquire of this 
witness that that can be done. Is that correct? Can he appear here 
this afternoon at 1:45? 

THE COURT: That's the reason I brought up the question. I 
didn't want you to say, "I assumed that would be enough." 

MR. McINTYRE: I understand that, Your Honor. 

THE COURT: I don't want to have this case any ay protracted 
than seems necessary. 

MR. McINTYRE: Yes, Your Honor. I had thought he was going to 
appear and then this morning -- 

THE COURT: Why didn't you subpoena him? | 

MR. McINTYRE: I will have him under subpoena, Your Honor. 

I think that is all the questions I have of this witness. 
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MR. DAVIS: No questions. 

THE COURT: Stand down. You are excused. 

MR. McINTYRE: Would Your Honor indulge me just a minute to 
talk to this witness? 

THE COURT: Yes. (There was a brief pause.) 

THE COURT: Let me ask the witness a question. Is BX cable 
electrical cable ? 

THE WITNESS: Yes, sir. BX cable is electrical cable. 

MR. DAVIS: Your Honor, I would have great hesitancy in having 

this man go down and pick up the particular witness. Iam sure 
the gentleman is very honest. 

THE COURT: All right. I thought you had a subpoena on him. 

MR, DAVIS: He hasn't, Your Honor. 

THE COURT: Well, issue one. 

MR. McINTYRE: Yes, Your Honor. I told this witness in my 
office Friday to have the witness come here and for some reason some= 


thing happened and he came in his place, this morning. He called me 


early this morning and said something had happened down at the plant. 

THE COURT: All right. Get him up here. 

MR. McINTYRE: I will get him here, Your Honor. 

THE COURT: The United States Marshal's Office serves papers. 
Have them do it. Don't ask the witness to do it. 

MR. McINTYRE: Yes, Your Honor. (Thereupon, the witness left 
the witness stand.) et ae 

MR. McINTYRE: Your Honor, with the exception of that one 
witness -- 

THE COURT: Do you offer any of those other exhibits ? 

MR. McINTYRE: Yes, I am going to offer into evidence Govern- 
ment's Exhibits for identification 1 through 6, and the various exhibits 
which are identified as 6(b), 6(c), 6(d), 6(e) -- that will be No. 1 through 

6, and 6 down through (e). I understand 7 has already been ad- 
mitted. 

THE COURT: Government Exhibit 7 has been received. Let me 
have them. If there are objections, I will hear the objections. I have 
never had a chance to look at them. You have flirted them around be- 
tween you and I don’t know what they are. (The proposed exhibits were 
handed up.) 
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THE COURT: Is there any objection to this telegram, which is 
Exhibit 4? 

MR. DAVIS: No, Your Honor. 

THE COURT: It will be received. 


(Thereupon, Government Exhibit No. 4, 
heretofore marked for identification, 
was received in evidence.) 


MR. DAVIS: No, Your Honor. 

THE COURT: Is there any objection to this bill, the River Road 
Electric Company, which is Exhibit 5? 

MR. DAVIS: No, Your Honor. 

THE COURT: Is there any objection to what appeareh to be another 
pill dated February 13, Exhibit 2? 

MR. DAVIS: Yes, Your Honor. With the markings, ehcsters on it, 
I think it would be inadmissible. 

THE COURT: Do you offer it as to the typewriting only? 


MR. McINTYRE: Yes, sir, and the figures at the bottom. 
THE COURT: In typewriting? | 
MR. McINTYRE: Yes, sir. 

THE COURT: Do you object now? 


MR. DAVIS: No, Your Honor. 

THE COURT: How about these various checks? 

MR. DAVIS: We stipulated he has received from Ornamental Tron 
Works those checks. 

THE COURT: They will be received. Is there anything more? 

THE CLERK: How about Number 1, Your Honor? The check for 
$300. | 

THE COURT: How about Number 1? 

MR. McINTYRE: That's defendant's. 

THE COURT: You are not offering that ? 

MR. McINTYRE: No, Your Honor. 

THE COURT: Give it back to the clerk. 

MR. DAVIS: Number 1 is in, Mr. Clerk. 

THE CLERK: This says stipulated. 
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THE COURT: One has been received in evidence. Is that correct? 

MR. McINTYRE: That's correct. 

THE COURT: Two has been received in evidence. 

THE CLERK: Number 3 is the copy of this bill from Atlantic 

Electric and Hardware Corporation. 

THE COURT: Is that in or not? 

MR. McINTYRE: That's the defendant's exhibit. 

THE CLERE: No, it is yours. 

MR. McINTYRE: Three is the carbon. 

THE COURT: What do you want done with 3? 

MR. McINTYRE: Withdraw 3 and introduce 7. 

THE COURT: I have 1 and 2, 3 is withdrawn, 4 is in, being the 
telegram, 5 is in, being the statement of March, 6, 6(b), 6(c), 6 (d), and 
6(e) and 6(a) are in, and 7 is in. 


(Thereupon, Government's Exhibits 
1,2, 4,5, and 6 through 6(e), hereto- 


fore marked for identification , were 
received in evidence.) 


THE COURT: You have no more witnesses? 

MR. McINTYRE: No, Your Honor. 

THE COURT: I will recess until 1:45. 

MR. DAVIS: It would be untimely to move for a verdict? 
THE COURT: It would be until he completes his case. 


(Thereupon, the luncheon recess was 
had, and thereafter, the following 
occurred.) 


AFTERNOON SESSION 2:00 P.M. 

THE COURT: All right. You've got your witness, Mr. District 
Attorney ? 

MR. McINTYRE: Yes, sir. 

Thereupon, 
SAM MALICKSON 

was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. McINTYRE: 

Q. Your name is Sam Malickson? A. That's right. 

Q. Where are you employed, Mr. Malickson? A. Atlantic Electric 
and Hardware Corporation. : 

Q. Is that a corporation in the District of Columbia? | A. Yes, it is. 

Q. What kind of supplies do you dealin? A. Electrical supplies 
and builders’ hardware. , 

Q. Do you know a person by the name of Anthony aie’ ? 
A. Ido. | 

Q. Do you see that person in the court room today ? A. Yes, I do. 

Q. Would you point him out? A. The gentleman ating at the table 
at the far end. 

Q. This is the person you know as Anthony Manolias? A. That's 
right. 

Q. Did you know that person on March 19, 1959? A. a I did. 

Q. Did there come a time when you had occasion to see him on 


March 19 of 1959? A. Muchas Ican remember. I mean, I can't pinpoint 
the date. 
Q. I show you Government's Exhibit No. 7 and I will ask you if you 


know what this is. A. Yes. It is bill of merchandise received by Mr. 
Manolias. 

Q. There are various items listed there, particularly a 200 ampere 
distribution panel -- ! 

MR. DAVIS: I think it speaks for itself, Your Honor. 

THE COURT: Let him finish his question and I will rule on your 
objection. 

BY MR. McINTYRE: 

Q. (Continuing.) 200 distribution panel is written on'that slip, and 
also some BX cable; is that correct ? | 

THE COURT: That would be, of course, objectionable. 

MR. McINTYRE: All right, Your Honor. 
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THE COURT: I thought you were leading up to something else. 
MR. McINTYRE: Iam 
BY MR. McINTYRE: 

Q. Whose handwriting is that? A. That's my handwriting. 

Q. Who was that distribution panel and BX cable going to on the date 
you made out that slip? 

MR. DAVIS: I object. 

THE COURT: Who was it going to? Whom did it go to? 

BY MR. McINTYRE: 

Q. To whom did it goto? A. It was received by Mr. Manolias and 
billed to the Washington Stair and Ornamental Iron Works. 

MR. McINTYRE: That is all the questions I have, Your Honor. 

* * * * * 
MOTION FOR DIRECTED VERDICT ON BEHALF OF DEFENDANT 

MR. DAVIS: If Your Honor please at this time we would move for a 
directed verdict. 

THE COURT: I will allow you ten minutes on each side for this 
motion. 

MR. DAVIS: And if I may, with the Indictment, to go in a converse 
manner from the last count, the Fourth Count, which is the embezzlement 
count, and move for a directed verdict on this ground. 

THE COURT: Is there any objection to the motion for judgment of 
acquittal on the Fourth Count, Mr. District Attorney ? 

MR. McINTYRE: Let me check that a minute. 

THE COURT: It charges embezzlement. 

MR. McINTYRE: No, I have no objection to the embezzlement. 

THE COURT: Very well. The motion is granted. That is out of 
the way. 

MR. DAVIS: Now, as to the larceny, if it please Your Honor, this 
could not be larceny if he had the goods in his hands in a legal fashion. 
Such is the evidence up to this particular point. Where he received the 


goods legally he cannot steal them, so that I do believe on the grounds 
of that the larceny should go out. 
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THE COURT: Any objection to that going out? 
MR. McINTYRE: No objection to the plain larceny. But the Govern- 
ment maintains -- : 
THE COURT: The third count. 
MR. DAVIS: This is the second count. Yes, the third count. 
That's correct. 
THE COURT: Wait a minute. 
MR. McINTYRE: The third count is plain larceny and : have no 
objection to it going out. 
THE COURT: Judgment of acquittal will be entered as to the 
Third Count. 
* * * * * 
THE COURT: Now, in the Chaplain case the headnote has this to say: 
"A liquor dealer who borrowed money on representation that he 
would use it to purchase liquor tax stamps, and that he would repay 
it but who used only a small portion and failed to return the money 
so advanced, was not guilty under the statute of obtaining money by 
‘false pretenses' since the representations did not relate to a present 
or past existing fact." 
That seems to me to be enough to settle it. 
I grant the motion for judgment of acquittal on the First Count and 
I deny it as to the Second Count. That is the Count that charges -- 
MR. McINTYRE: Larceny after trust. 
THE COURT: Larceny after trust. 
MR. DAVIS: May I argue that further ? 


THE COURT: Yes, if you want to. I will give you five more minutes 


but I thought you had finished your argument. 
MR. DAVIS: Your Honor, as to that, it can be very succinctly said 
in this fashion. Even assuming that he had this merchandise in his possession 
he had it there lawfully. And failure to return it, of course, when demand 
was made, and converting it to his own use would certainly make out the 


crime. 
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It would not make out the crime, if it please Your Honor, if there 
is a claim to right or a controversy between the parties where he would 

use this or have this in any manner for security. 

Certainly Mr. Otto stated that there was a controversy on this 
particular contract. Certainly there was never any demand made except 
taking the state’s evidence as it should be taken, there was a call made 


and it was to be returned to the plant. If there is a controversy -- 
THE COURT: There wasn't any controversy. He said to Mr. Slater 
he would either buy it, bring the panel down, and would buy the cable, and 


he didn’t do it. And he made the same statement about getting it out of the 
car at the Police Court, but he didn’t do it. 
MR. DAVIS: You do not feel then, Your Honor, that this claim as to 
the controversy as to payment is sufficient to derrogate that ? 
THE COURT: Not at this time, not for judgment of acquittal. 
MR. DAVIS: All right, sir. 
THE COURT: That is my point now. 
* * * 
Thereupon, 
ANTHONY MANOLIAS 
the defendant herein, was called as a witness for and in his own behalf, 
and after having been sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Will you state your full name to the Court? A. My name is 
Anthony Manolias. 
Q. Where do you reside, Mr. Manolias? A. Sir? 
Q. Where do you reside? A. Reside? I don't understand that 
word "reside." 
Q. Where do you live? A. I live at 5032 River Road, Sommerset 
Heights, Bethesda, Maryland. 
Q. Are you married, sir? A. Yes, sir. 
Q. Have you a family? A. I have one child adopted, and I got one 
of my own. 
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MR. McINTYRE: Your Honor, I don't see the relevancy of this. 

THE COURT: Overruled. Don’t go beyond that. 

MR. DAVIS: No, I won't sir. 

BY MR. DAVIS: 

Q. Mr. Manolias , directing your attention to on or about March 19, 
1959, did you pick up the material on this statement from Atlantic Electric 
and Hardware Corporation? A. Well, I cannot read very well. 

THE COURT: Did you pick it up? | 

THE WITNESS: I pick up materials. I pick up three rolls of BX 
cable from Atlantic Electric and Hardware Supply Company on Tenth 
Street, Northeast, and a distribution panel, 200 amps; type, a breaker 
panel, make, Wadsworth. 

THE COURT: Does that record show, Mr. Reporter, that he said he 
picked up some BX cable and a distribution panel? 

THE REPORTER: Yes, Your Honor. Three rolls of BX cable and a 
distribution panel, 200 amps; type, circuit breaker panel, make, Wadsworth. 

THE COURT: All right. | 

BY MR. DAVIS: 

Q. Did you pick some other stuff up that day also? A. I don't recall. 
I pick up a lot of stuff when I go to the supply house for my own use, yes. 

Q. What did you do when you picked this stuff up from the supply 
house? A. I pick up the stuff from the supply house in the afternoon and 
I took it with me. Then, I go back to the job and give it to Mr. Slater, He 

is the bookkeeper , I knew, because the secretary is on the first 
desk and the bookkeeper is inside against the wall. | 

I give the bill to Mr. Slater and I left the materials in'the boiler 
room. The one, I check with Mr. Slater and I show it to him, where it was. 

THE COURT: You left the materials in the boiler room? 

THE WITNESS: Yes, sir. We had a lot of materials in that boiler 
room. 

THE COURT: You mean by that you left the cable and the -- 

THE WITNESS: (Interposing.) BX cable, three rolls of BX cable 


and one number 12-2, one roll of number 12-3, and one number 14-3. 
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THE COURT: Did you leave that distribution panel? 

THE WITNESS: I left the distribution panel in the boiler room, with 
the intent, we have to go back to do the writing on the next building. If 
I don't remember, I think it is 2002 Fifth Street, Northeast. 

BY MR. DAVIS: 

Q. Now at that time you put this in the boiler room you stated that 
Mr. Slater was there? A. Yes, sir. Itake him around. Fe wants to see 
every item. It was on my bill. They were on the job and I take him down 
there and I point to him on every one and he makes a check mark. If you 

see the bill I present to him, he made all check marks. 

Q. All right. Now, after this date and after depositing these items 
in the boiler room, did you work any further that day? A. No,sir. Was 


supposed to go back to the job and Mr. Slater, he told me Mr. Thomas 


Electric is going to do the work and you are not going to do the work. 

Q. Did you go back to the job after that? A. After that? No, sir. 

Q. Did you receive a call from Mr. Slater asking you about this 
distribution panel and these three rolls of BX cable? A. Inever did. I 
never received any calls, neither any letter, or any bills in my office. 
And the only day I saw Mr. Slater, I saw him in the court house and they 
told me if I don't’ say the truth they will seri me back to Greece. They 
going to deport me. 

THE COURT: Who told you that? 

THE WITNESS: I tell you truth, Judge. They talk, three or four of 
them, in the back on the counter. I think, if I don't mistake, it was the 
Corporation Counsel of the District of Columbia, and Mr. Slater, Mr. 
Paul Otto, and I was there and Mr. Frank Martell. Icalled him as my 
attorney. And he said he don't know about criminal law and he will not 
be my attorney. And I told him if I ever do such a thing like this, if I 

ever stolen myself, you people, I will be glad the United States 
send me back and I will pay my own fare. And with that I put a deposit, 
$1500; and I put it on the table and Mr. Martell take it away. 
BY MR. DAVIS: 
Q. Now, Mr. Manolias, getting back to the date of the 19th. When 
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were you informed that you weren't going to do the remainder of the 
work on this job? A. I informed -- he sent the telegram -- Slater sent 
me the telegram to go and finish the job. And I did go down there. If I 
don't mistaken, my secretary has dates on it and times and who was the 
mechanic. : | 

Q. How many times did you go down or send somebody down? A. If 
I don't mistaken, at least four or five times. 

Q. Between the 19th of March and the time you got that ipsieecaeak did 
you go back to this job? A. At the time I got the telegram I aid go back to 
the job. | 

Q@. No. Between the 19th of March, the day you delivered the stuff 
to the plant. A. Yes, we did go back to the job. Me, andI had Andy with 
me, to start working on the second building. 


Q. When did you go back? Do you recall? A. I don't remember 


the date. 

Q. Did you start work on the second building? A. No, sir. We had 
been getting ready what we have to do. I had been checking the building, 
what has to be done. After getting ready, because those people, they 
occupy the building. They supposed to leave one week and they don't left, 
and they supposed to leave next week and they don’t left this ree and so 
on, and they get so much to leave. | 

Q. All right. At this time was the material still in the Ones: room? 
A. Yes, sir. 

Q. Was the boiler room secured in any manner or was it left wide 
open? A. Not left wide open. They don't left it wide open because any 
time we like to have the key we supposed to go to Sharp -- no -- Fries, 
Sharp and Bell, they call themselves? I don’t know. I don't remember 
exactly. They were the owners of this building and we were supposed to 
go and take the key, if Mr. Slater was not there to supply us with the key. 

Q. And did you generally get the key from Mr. Slater ? A. Slater 
or Mr. -- what is the name? The other people, they was occupying the 
building. 

Q. When did Mr. Slater or Mr. Otto, on behalf of the ee 
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Iron Works, accuse you of stealing this distribution panel? A. The only 
day I heard it was when I was on the court house; they call me to 
be on the court house in Washington: And I receive a letter and I did come 
to the court house. This is the only day I heard it. This is the only time 
Lever hear that we take the BX cable and the 200 ampere distribution 
panel from them. 
Q. Who accused you of it on that day? 4A. Mr. Slater and Mr. Otto. 
Q. What did you say to them? A. I told them, "Iam sorry, but 
all your materials, they are in there; andyounever send me anything 


about it and you never say anything about it.” 
And they told me, "Let him go,” -- they said, "Let him go." The 
District Attorney said, "Let him go because you can't get anything out 


of him.” 

Q. Did Mr. Slater ever call you and ask you to bring this material 
pack? A. No, sir. He never did. 

Q. You heard Mr. Slater testifying that you said you would bring 
it back to the Ornamental Iron Works. You heard him testify to that 
effect? A. I heard him testify. Anybody can -- he can say anything 
he please. 

Q. Did you ever say that to him at all? A. No, sir. 

Q. Did you ever have this material in your own possession other 
than between the Atlantic Electric and Hardware Corporation and the 
Ornamental Iron Works? A. No, sir. I take it from the supply house, I 
deliver it to Mr. -- to Washington Iron Works. 

MR. DAVIS: No further questions. 

CROSS-EXAMINA TION 
BY MR. McINTYRE: 

Q. During February of 1959, you were not a licensed contractor in 
the District of Columbia, were you? 

MR. DAVIS: Now, Your Honor, that is ruled out. This is larceny 
after trust. 

THE COURT: It is all right. It is proper cross-examination. 
Overruled. 
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BY MR. McINTYRE: 

Q. Were you a licensed contractor in the District of Columbia when 
you entered into this contract with Mr. Otto? A. No, sir. Mr. Otto, he 
did call me in my office. 

Q. Will you answer the question. A. Sir? 

Q. Answer the question. 

THE COURT: He has a right to explain his answer. 

THE WITNESS: The only thing I knew -- 

THE COURT: You said he called you at your office. 

THE WITNESS: vudge,I met Mr. Otto. He was snowing and I was 
out of gas. And he did push me. There was a lady in his car. He did 
push me to the gas station -- to the River Road Esso Station, where we 
get gas for our trucks and cars and I met him in there. And I give him 
a card, to Mr. Otto. Iam in electrical business. I told him I was in 
electrical business in Montgomery County and Virginia. And I told him 
if he needs any work to be done he can give me a call. And Mr. Otto, he 
did call me to go to do his work. When he did call me to go to his office 
I told him I was not a contractor -- I don’t have a contractor's license, 
neither master's license in the District of Columbia. : 

BY MR. McINTYRE: 

Q. That is what you told Mr. Otto? A. That is correct. 

Q. That you were not an electrical contractor and you didn't have 
a master electrician; is that correct? A. That is correct. 

Q. And even though Mr. Otto knew that he still gave you this 
contract to do the electrical work in these two premises; is that correct ? 


A. Ido not know whether Mr. Otto he though so but I give him a price 


and three weeks later he did call me to go ahead and do the work and I 
hire Thomas Electric Company to do my work. 

Q. The price that you gave him was on a matter of the cost of 
the equipment plus ten percent; wasn't that it? A. Sir,I give him a flat 
price. Itold him it is going to be around $1300 in materials and I require, 
myself, a $300 deposit on my business. If I install three phase -- a three 
phase job, the three phase job, four wire, my materials, any materials 
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I would pull out for myself, on three phase, four wire, I require a deposit 
for $300. 

Q. Inother words, -- A. (Continuing.) This is not the only one 
that has to put the deposit of $300. Everyone of my customers. 

Q. All right. So, then you looked over those premises and you 
said it would cost $1300 in equipment plus $300 for my labor; is that 
correct? A. Sir? 

Q. In other words, you looked over the premises and you said to 
Mr. Otto, "Look, Mr. Otto, it's going to cost you $1300 for equipment 
and it’s going to cost $300 for my labor." Is that what you said? A. No, 
sir. I did not tell him anything about my labor. I told Mr. Otto is going 
to cost him $1300 for the equipment he asked me for. He specified what 
kind of equipment he want. I put it in my paper and I figured it out when 

I did go to my office with my secretary and I got advice on my 


bookkeeper to go ahead and do the work because this work he give me 


profit , and if a job don't give me profit I won't do it. 

Q. Well, then, is it your statement then that you were going to 
charge Mr. Otto for this equipment at a contractor's price; is that what 
you were going to do, plus ten percent? A. Sir, I did not tell him any- 
thing like this to Mr. Otto. 

Q. You didn't tell him anything? A. No. 

Q. Well, then, were you just going to pick some figure out of the 
air when you came to charging him for this equipment? A. It is my 
business how I am going to figure my work. 

Q. Well, then, when you -- on this bill of February 13th, 1959, you 
charged him $213 for a 400 ampere switch; is that correct? A. Sir,I 
don't remember whether I did charge him two years ago but anything we 
did charge him should be on the bill. 

Q. I show you Government Exhibit No. 2, and ask you if you didn't 
submit this to him? Isn't that correct? You gave that to Mr. Otto, 
didn't you? A. ‘Well, it is typed in my office. I cannot read the writing 

myself. They type in my office anything I tell them. 

Q. Well, you can read there the third item down. Can you read 
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well enough to make out, "one 400 amp switch"? A. Yes, sir. 400 amp 


switch, three phase, four wire, $213. 

Q. You billed Mr. Otto $213 for that item; didn't you? A. Mr. -- 
I can't tell you anything about it because -- 

Q. No, -- A. I did give Mr. Otto a flat price and he ce me to 
split it down and I split it up on my knowledge this way. 

Q. All I want to know from you is, did you submit that bill there, 

a 400 ampere switch, three phase, four wire, charging him that $213? 
Is that what you submitted to him as a bill? 

MR, DAVIS: It is irrelevant and immaterial. 

THE WITNESS: No. 

THE COURT: Overruled. 

THE WITNESS: I submitted to him -- he wants a breakdown. He 
asked me for a breakdown and I submitted to him as a breakdown. I already 
have given him the price I should do the work for Mr. Otto. | 

BY MR. McINTYRE: 

Q. So this was your breakdown. On this 400 ampere you put down 
a figure of $213; is that correct? A. That is correct. 

Q. And do you know that in the normal trade, in the catalog, you can 
buy that same switch for $111? A. Ido not know -- he did not leave the 
$111 there. 

Q. Where did you buy this switch? A. Ican't tell you panne I 
buy them. I buy them all over the country. Ican't tell you what supply 
company I bought this switch. I have to see the bill first and I will tell 
you. ! 

Q. You've got the bill in your possession. A. Sir? 

Q. You have the bill in your own office. A. This is my bill, sir. 
This don't call where I bought the switch. 

Q. Iam talking about the bill where you bought the switch. You 
were billed by some company; weren't you? Don't you retain those 
bills? A. Idon't retain anything, sir. I don't even look at them because 
I cannot read them. | 

Q. You just throw them away; is that correct? A. No. I got a 
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bookkeeper for it. I pay the bookkeeper for it. 

Q. Who put this figure down here? A. The bookkeeper. 

Q. Oh, the bookkeeper. You didn't even know what was down there 
when you submitted it to Mr. Otto; is that correct? A. Sir? 

Q. You didn't even know what was on this bill when you submitted 
it to Mr. Otto; is that what you are saying? A. My bookkeeper, he asked 
me for -- they want a split down and I split it up this way to make up 
the $1500. 

Q. Then, your bookkeeper has those bills; is that correct? A. In 
our work -- 

Q. No. Answer the question. A. That's what Iam trying to 
explain. I want to comment to your question. In our work it's a lot of 
things you cannot find in this bill. For instance, bolts, tape, boxes. 
Can't find anything. The temporary license. Temporary materials 


being used for a temporary line for the goods of those people. Did you find 


anything like this on this bill? 

Q. All right. Now, take that number four item: one 200 ampere 
switch, three phase, four wire. Look at that price on there. You charged 
$115, didn't you, on there to Mr. Otto; isn't that correct? You charged 
$115 for that 200 ampere switch; is that correct? A. It looks like; yes, 

sir. 

Q. Well, that's what you got on there; isn’t it? A. This bill, sir, 
this is not original bill. This is the bill the man he asked me to break 
it down. Ithave to sit down and study and write every little item on this 
pill. Idid not. I split it and I put the whole thing up to the others to 
cover the rest of the items. 

MR. McINTYRE: Mr. Slater, will you please stand? 


(Thereupon Mr. Slater stood in the 
rear of the court room.) 


MR. McINTYRE: Didn't he want you to give the expenditures on 
various items that you had made and isn't that the reason why he asked 
for this February 13 bill, the one you have before you right now? 

THE WITNESS: No, sir. In my knowledge he never questioned. 
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He never answered to me. He never told me anything like this. 
BY MR. McINTYRE: | 

Q. Do you know on this number four item, this 200 ampere 
switch that the catalog price is $44.50? A. I don't look in any catalog 
price, sir. Itold the man how much it is going to cost to him. I let 
my customer know what my bill is going to be for materials and what is 
going to be on my labor. 

Q. Look at that $136 on the fifth item, two 100 ampere : switches, 
$136. The catalog price for those are $21 each. A. Sir,I bid every 
day on the jobs, on at least 20 or 30 jobs a day and I never sit down to 
figure -- I have to sit down and figure all those little items and ifI 
have to make a contract and send to those people every little item, 
every washer I need -- one washer cost me twenty-three cents, if you 
believe it or not. Just a little washer. It cost me twenty-three cents. 
If I sit down and quote all those items on my contract I would be out 
of business. I don't have a chance in three months to make =e than 
two bids. : 

Q. All right. Let me ask youthis: A. And I don't know if I 
ever get it. 

Q. On this same bill, the last two items; there is a 400 ampere 
permit and a 200 ampere permit and you submitted this bill on 
February 13, 1959, you had not obtained either one of those two permits. 
A. That is what Iam trying to tell you. I paid Mr. Thomas $25 on 
each permit. 


Q. You paid him $25 on each permit. A. $25 on each permit. He 


asked me for. I paid $20 for the occupancy permit and I pay myself -- 
I don't know how much I pay. I got the other receipts in there -- the 
other permits in there. I figured the permits in once when I get 

on the job; approximately what it is going to cost me on permits. 

Q. You have done a lot of electrical contracting work; isn't that 
true? A. Ican say Idid at least, for Mr. Julius Sankin at least 210 
houses, and I did the Belleview homes for Melvin Construction Company, 
275; and I did 500 houses on Route 50 for the same people. They call 
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Lord Fairfax, if Iam not mistaken. That's what they call it. 

Q. These two permits here, you charged $50 and $80, respectively , 
isn't that correct? A. Sir? 

Q. You charged -- A. I don't charge -- 

Q. Just a minute. On this 400 ampere switch you charged $80. 
This is the bill you were submitting; is that correct? A. Itry to tell 
you. I just explain it to you. The $50 I pay for Mr. Thomas. The $50 
I pay for Mr. Thomas. The rest of the permits I got on my file. 

Q. How about this $80 permit? How do you explain that? A. Sir? 

Q. How do you explain the $80 permit, the 400 ampere switch? 

A. I put together’ all those small items up to the permits. I put them up 
to the permits. 

Q. Those are small items? A. Any small items, any time involved 
and I cannot throw it on myself, on my records -- not on Mr. Otto's 
records -- on my records -- I cannot throw it anywhere I have to throw 
it somewhere else. 

Q. When you saw Mr. Thomas on the job did you say, ''Here, 

Mr. Thomas, --" A. (Interposing.) All -- 

Q. Just a minute. Did you say, "Here's $50, Mr. Thomas. You go 
down and get two permits, one 400 ampere and one 200 ampere for this 
place." Did.you tell him that? A. No, sir. Mr. Thomas he did come to 
my house months before he seen me on the job. Iwas not there. My 
wife, she was there. And he sit down and told my wife he will take any 
permits out in the District of Columbia for us. 

Q. That's what he told.you? A. That's what he just told my wife, 
and me when I did go back. I introduced Mr. Thomas to Mr. Julius Sankin 


for the Bradley Apartment houses on Connecticut Avenue on Bethesda- 


Chevy Chase Circle, to put the washers and the dryers in the building. 
And I told Mr. Sankin no. 
Q. All right. Well, did you give Mr. Thomas $50 for permits ? 
A, Sir? 
Q. Did you give Mr. -- A. He asked me $50 for permits. 
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Q. And you gave it to him for permits. You told him, “This is 
for permits. You told him, "This is for permits." Is that what you 
told him? A. Sir, that much he asked me for. That much I did pay for. 

Q. You only paid him a total of $100 for all the work that he did. 
A. Sir? | 

Q. You only -- A. No, you are mistaken, sir. We did pay two 
hundred and some dollars. 

Q. You told him you were going to pay him $200. A. No, we 
already did pay him. 

Q. Is that what you say that you paid him? A. Yes, sir. I can 
bring you my wife down here and she will show it to you she aid pay 
for it. 


Q. He came back on the job down there during the month of March, 


1959, trying to get the rest of the money you owed him; isn't that correct ? 
A. No, sir. 

Q. Never did? A. No, sir. He never billed me. Ask Mr. Thomas 
if he ever send me any bill. If he ever billed River Road Bie Company 
at 5032 River Road. 

Mr. Thomas is right in here. Ask him if he did send 1 me any bill. 

Q. He even came there and personally asked you for the money; 
didn't he? A. Where? 

Q. Down at the job, or tried to find you. A. Sir, he never did 
try to find me and the time he found me over there he asked me, he 
wanted some money down. Because we were not in the office I asked 
him to give me a little note. There is a card there from Mr. Thomas 
with a deposit $100 to start the job. 

Q. You even went to Mr. Otto and told him that you wanted $300 
for a service deposit, didn't you? A. Sir, I told you before. ! I require 
that $300 as a deposit on my own company when I supply three phase, 
four wire any kind of material coming out of my place, hey have to 
be deposited. They have to bea $300 deposit. 

Q. You heard the man from Pepco say that a deposit wasn't 
required on this; isn't that right? A. I don't care for the Potomac 
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Electric Company or anybody else. I got rules in my company and 
when I take in a three phase, four wire -- if Pepco did not require it 
to give the three phase four wire, the man come back and he tell me, 
"Mr. Manolias, take those switches down." Who is going to pay me the 
$3,009 on 3224 Pauline Drive, and the three phase, four wire, it was 
on the same block, and Pepco did not give it to me; make me pay $500. 
If I don't have $309 what am I going to do? 

Q. You could look at your switches where you were installing 
those and see out to the curb line that it was not a hundred feet; isn't 
that correct? A. I did not -- 

Q. (Interposing.) Answer this question. When you installed 
those switches down there at the Washing ington Stair Corporation -- 


A. (Interposing.) No, sir. I don't -- 


Q. Just 2 minute. When you installed those switches for Wash- 
ington Stair out to the curb line is only about thirty feet, at most; isn't 
that correct? A. Sir, I do not know what it is. 

Q. Well, you are the electrical contractor. You could see, couldn't 
you? A. I don't have to see. 

Q. You don't have to see it. A. No, sir. 

Q. You just, regardless of that, just ask for the deposit. A. I 
have to get the deposit. 

Q. Allright. And you got that deposit on February 5th, isn't 
that correct? A. That's correct. 

Q. Then, who took out the service? Was it you or was it Thomas, 
with Potomac? The service connect with Potomac, was it you or Thomas? 
A. Thomas Electric Company. 

Q. Thomas took it out, right. Did you turn the $300 over to him? 
A. No, sir. I did not turn the $300 back because they never did send 
me any release of the Electric Power Company to say, " We supply 
you three phase, four wire for this building.” And when they send that 
release I certainly will. I have no comments to that and they knew it. 

It is a deposit for refund. I told him, “It will be refunded.” 
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@. Did you call Pot omac Electric and ask them? Ask them to 
come on down and look at the job? A. Sir, I don't have one job or two 
or three or five. Right now I got 78 jobs. Which one am I going to 
look for, and I am by myself. 

Q. You were down there when Potomac Electric came down and 
made the service connect; weren't you? A. No, sir. I had no business 
to be there. Mr. Thomas was there. : 

Q. You knew when the service connect was completed; isn 't that 
correct? A. Sir? 

Q. You knew when the service connect was completed in the 
latter part of February; didn't you? A. I told Mr. Otto to send mea 
bill to refund the money. | 

Q. Oh, you told Mr. Otto to send you a bill so he could; eet back 
the $300? A. To get back his $300. 

Q. When was that that you told him that? A. Sir? 

Q. When was the date? Give us the date you told him that. 


A. When I did told him that I told him before we completed. | 

Q. Give me the date. A. Sir? | 

Q. When was the date? A. The date they took me to court. They 
called me down to court. 


Q. When was that? What month? A. Last year, I think, if I don't 
mistaken. 

Q. You mean at the United States Attorney's Office? 
A. That's correct. 

Q. You had held the deposit that whole time; is that correct? 
A. He owes me $497.01. 

Q. He has paid you over $1800; isn't that correct ? Ry No, sir. 
He might be paid me for over $1800 but the job it was not for $1800. 

Q. You don't know how much it was for. A. Sir? | 

Q. You don't know how much money it was for. A. We can tell 
you how much it was altogether. I got time and materials right in that 
place in there. 
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Q. You submitted two bills to him. A. That's correct. One was 
a flat bill for $1500 and some dollars just to put the service in. 

Q. And March 19th, after they had already had the service connect 
you submitted this bill of March 19th where you have this bill here for 
$607; is that correct, for labor; isn't that right ? A. Yes, sir. 

Q. You got paid for that bill. A. Sure. 

Q. At that time did you say, "Look, Mr. Otto, the service connect 
has been made. We have your deposit and we are going to give it back 
to you now." Did you do that? A. I sure did. I said when you're 
through and you pay me all my money I certainly will. 

Q. You told Mr. Otto that? A. Yes. 

Q. When you submitted this bill, that you've got a deposit. A. Yes. 

Q. Was Mr. Slater there when you sail that? A. Sure, he was 
over there. He was all the time over there. 

Q. And you said, "You can have your deposit back when, at such 
time as you give me a release.” Is that what you said? A. Sure. 

Soon as they give me the last check for final payment and I signed re- 
lease of lien on his property I certainly will. I did not sign any release 
yet, you know. 

Q. When you went over to Atlantic Supply you picked up this dis- 
tribution panel; isn't that right, and the cable? A. I told you before, 

I sure did. 

Q. That was the same day you brought it right down and you saw 
Mr. Slater; is that correct? A. Mr. Slater was right in there. 

Q. And you took Mr. Slat er and you showed him the distribution 
panel? A. I showed him everyone of these on this billing. 

Q. My question to you is this: When you pought that distribution 
panel and that cable from Atlantic Supply on the 19th day of March of 
1959, you brought it down, as you testified, to Washington Stair and Iron 
Works, did you see Mr. Slater; did you take Mr. Slater out and say, 
There's the distribution panel and there's the BX cable"? A. That 


is correct. Not only the panel. It was lighting fixtures and everything 


else. He wants to see them and I pointed to him everyone of them, and 
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he made a notation. He had a piece of paper in his hand and some kind 


of a hard wood stuff and he write down everyone of them. 

Q. And one of the items you showed him was the distribution panel 
and the cable; is that correct? A. That's correct. It was right in that 
storage room. Ask Mr. Slater if he saw -- 

Q. No, Iam not -- A. (Continuing.) -- the E. M. T., 175 feet. 

did he ever saw it? Cost me $36. 

Q. Then, at this time you deny that you ever had any conver sation 
with Mr. Slater that you still had, sometime during the month of May, 
that you still had this distribution panel and this cable, and he wanted to 
buy it? A. I don't understand "deny." What do you mean "deny" ? 

Q. Did you have a conversation with Mr. Slater on the phone about 
this BX cable and about this 200 ampere distribution panel? A. I had 
no conversation on the telephone with Mr. Slater. He never did pick 
up my phone. : 

Q. Never called you. A. Never. 

Q. Never asked you anything about these two items over the tel- 
ephone? A. No, sir. | 

Q. There did come a time when you had to go down to the United 
States Attorney's Office; isn't that correct? A. That's the day they 
told me they are going to deport me. : 

Q. That was the time you were invited to come down there by 
letter; is that correct? A. That's right. They told me if I don’ t say 
the truth they will deport me. 

Q. And at that time you hadyour lawyer there; is that correct? 
A. Sir? 

Q. And at that time you had your lawyer there. A. ae Mr. 
Martell. | 

Q. Mr. Martell was there. A. That's correct. 

Q. And then, they asked you questions about where was ; this 
distribution panel and the cable; is that correct? A. That is scree 

I told them it was in the boiler room. 
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Q. You told them it was in the poiler room. A. That's right. 
Q. Do you deny at this time you told them it was out in your car 
and you would bring it back down to Washington -- A. What do you mean 


"deny", sir? Explain it tome. Deny I don't understand. 
Q. Didn't you tell Mr. Otto and Mr. Slater was there that this 


distr‘ibution panel and this cable was in your car and you would get it or 


bring it down to the plant later on? A. I swear to say the truth. I 
never told Mr. Slater I have those things in my car or in either of my 
trucks. I can take you over all my permits since 1958 and if you ever 
find any of those panels on Wadsworth, 200 ampere, a circuit breaker 
panel -- you will never find no such thing like this. 

Q. When Mr. Thomas was working down there on the job did you 
give him certain equipment to install? A. What do you mean? 

Q. Did you give him equipment to install down there at these par- 
ticular premises? A. WhenI hire Thomas Electric Company to put 200 
amps and 400 amp service I supply him all the equipment he need for that 
particular job to go up to the service. You see, we got service coming 
in, 400 amp. I give him those supplies to fit it in that place for 400 amp 
service and not for 100. 

Q. Where was this equipment when you gave it to Mr. Thomas ? 
A. Sir? 

Q. Where was this equipment, this 400 ampere -- A. Sir, I 
have everything ready for him, cut it out and mount it on a piece of 
plywood and because we cannot mount this on the floor we nail it with 
two nails, the plywood on the walls, and we mount the equipment, not 
connected electrically. 

Q. Those items were not in the boiler room; were they? 

A. Sir? 

Q. Those items were not in the boiler room, were they? 
A. No, sir. 

Q. They were right there ona plywood. A. I joined them all 
together because they belong to me and if I don't have them there I have 


73 


to pay for them. For this reason I join them; nobody can move them. 
They are about 600 pounds. | 

Q. At the time you mounted them on this plywood you were not a 
licensed electrician, were you? A. I was not doing any electrical work, 
sir. | 

Q. And you didn't even have -- A. (Interposing. ) By mounting them 
on the wall that is not electrical work, sir. I did not connect anything 


by electricity. 
Q. And you did not have a master electrician at that time. A. Sir? 
Q. You didn't have a master electrician at that time. A. I don't 
have to have them. I wasn't doing any electrical work. : 
Q. You weren't doing any electrical work. A. No, sir. = place 


I was doing electrical work I was master electrician. 

Q. You worked on that job after Byington became your master 
electrician. A. That is correct. I sure did because I cannot find aman 
with a District journeyman license and I have to go ahead and eet atem- 
porary and work myself. 

Q. That's right. And at the time you were working down there 
Byington was supposed to be giving you direct supervision; is = 
correct? A. Yes, sir. 

Q. But he never appeared on that job. A. He did come. 1 gota 
payroll book, sir. I got payroll book. He did sign to collect his money 
and I pay the U. S. Government. Somebody sent the U. S. Government 
to my place, not so long ago. 

MR. McINTYRE: That's all. 

THE WITNESS: And he check me, and I think he did find out if 
I pay enough taxes or not. I don't think anybody pays as much taxes as 
I do. | 

THE COURT: Any redirect? 

REDIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Mr. Manolias, how long have you been in the electrical bus- 
iness? Would you say nine or ten years? A. Eight years. | 
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Q. And prior to that time what was your employment? A. Sir? 

Q. What did you do before you went into the electrical contracting 
business? A. I was an elecdrician. I was working for the Delray Electric 
Company and I was working as an electrician for Trailways Company, 
and when I was supposed to take my -- I can't say it in English very 
well. I was supposed to go to have a hearing in the Immigration Office 


because I jumped the ship. Those people, they bond me out because I 


was very nice to them -- for Trailways Company. And Mr. Kilmain, 
he knows. 

Q. Were you in World War 1? A. Yes, sir. 

MR. McINTYRE: Your Honor, I object. 

THE COURT: Sustained . 

MR. DAVIS: Nothing further. 

(Thereupon, the witness left the witness stand.) 
* * * * %* 
PAUL H. OTTO 
was called as a witness by counsel for the defendant, and having been 
previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Mr. Otto, you have been formerly sworn in this matter. Is 
that correct? A. Yes, sir. 

Q. Directing your attention to this specific property we have 
been talking about, a certain distribution box and three coils of wire. 
Did you ever see those items? A. I have never seen them. 

Q. Did you ever personally ask Mr. Manolias for those items? 
A. Yes. 

Q. And at what time, sir? A. When it was brought to my 
attention by Mr. Slater that -- 

MR. DAVIS: I would object to what he would have said. 

THE COURT: He asked you what time. Approximately, if you 
don't know. 

THE WITNESS: I don't know the date, Your Honor, what time it 
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was. I do know that -- 

THE COURT: Do you know what year it was? 

THE WITNESS: This was in February or March or ce or May 
of 1959. 

THE COURT: Allright. If that’s the best you can give, give it. 

BY MR. DAVIS: | 

Q. And you never placed these items in the possession of Mr. 
Manolias, did you? A. I never placed them in the possesion of Mr. 
Manolias ? 

Q. That is correct. A. No, I never placed them in the poss- 
ession of Mr. Manolias. 

MR. DAVIS: That is all the questions, Your Honor. 

‘CROSS - EXAMINATION 


BY MR. McINTYRE: 

Q. Were you present at a hearing at the United States syitoeney s 
Office in June of 1959, when Mr. Manolias was there, the defendant 
Manolias was there? A. Yes. : 

Q. Was any questions directed to him in your presence per~ 


taining to this 200 ampere distribution panel and this BX cable? 
MR. DAVIS: Objection. | 
THE COURT: Overruled. 


MR. DAVIS: It is outside the scope of direct examination. 

THE COURT: Oh, no it isn't. You asked if he ever called Mr. 
Manolias's attention to the fact they had not been delivered. 

THE WITNESS: The question had arisen: Where was pe mat- 
erial; the cable and the 200 amp switch box. 

BY MR. McINT YRE: 

Q. Did somebody ask that question? A. Yes. 

Q. Did Manolias give an answer to that? A. He did ae an 
answer 

Q. What did he say? A. He said it was outside. 

Q. What did you say tohim? A. I did not say anything to him. 
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The question had been asked. I did not ask Mr. Manolias where the 
cable and the switch box was. The point was the question had been 
asked. Mr. Slater said, "If it is outside let's have it,"" or words to 
that effect. 

Q. Was it ever brought in? A. No. It was not. 

Q. Did you ever receive it at your plant after that date’? 
A. Ihave never seen it, no. 

MR. McINTYRE: That's all the questions I have. 

REDIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Was that the first time that you heard about this material 
in front of Mr. Manolias? A. No, it is not the first time. 

Q. When before, or when after did you hear it? A. Prior to 
that Mr. Manolias was asked by Mr. Slater. 

Q. In your presence? A. (Pause.) 

THE COURT: Go ahead. 

THE WITNESS: Yes, in my presence. 

BY MR. DAVIS: 

Q. Was Mr. Manolias present at that time? A. Yes, he was 
present. It was in my office that this took place. 

Q. What month or what date was this, sir? A. It was in Feb- 
ruary, March, April, or May of 1959. 

MR. DAVIS: No further questions. 

MR: McINTYRES1 have no further questions, Your Honor. 

THE COURT: Mr. Otto. 

THE WITNESS: Yes, sir. 

THE COURT: Directing your attention to this bill of sale, Ex- 
hibit 7. ( Handing document to witness.) 

THE WITNESS: Yes, sir. 

THE COURT: Let me have it back. 

(The document was returned to the Court.) 


THE COURT: Was this order placed by your company with 
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the Atlantic Electric and Hardware Corporation? 

THE WITNESS: Mr. Manolias went to Atlantic Electric Hard- 
ware Company and ordered that material himself. 

THE COURT: Did you pay for it? 

THE WITNESS: Yes, sir. We paid for it. 

THE COURT: Did you give him authority to order it? 

THE WITNESS: We gave him authority to order the materials 
required to complete the work at 2000 Fifth Street. 

THE COURT: But not these specific ones? Look at it again. 

THE WITNESS: I don't have to look at it, Your Honor. 

THE COURT: I thought you were reaching for it. 

THE WITNESS: You threw it to me, too. Iam sorry. | 

THE COURT: I can't get out there. I didn't throw it * you. I 
passed it to you. ! 
THE WITNESS: All right. Passed it to me. This material was -- 
if I may go into it, just digress just -- | 
THE COURT: No, I would just like to have you answer my 
questions. 

THE WITNESS: This material was ordered by Mr. Manolias 
from the Atlantic Electric Company. 

THE COURT: By your authority? 

THE WITNESS: He had the authority to buy materials from 
Atlantic Electric Company. He had our authority to buy that material 


which was required to do the work that he was to do around = the 


premises, electrical work on the premises. 

THE COURT: Any you had specified before what work you 
wanted done, verbally. 

THE WITNESS: Yes, we had. 

THE COURT: I see. Anything further? 

MR. McINTYRE: Nothing further, Your Honor. 

THE COURT: Stand down. 


(Thereupon, the witness left 
the witness stand. ) 
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MR. DAVIS: The defense rests, if it please Your Honor. 

THE COURT: All right, Mr. McIntyre. 

MR. McINTYRE: I want to bring Mr. Thomas in for one purpose, 
Your Honor. 

THE COURT: All¢right. Bring him in. 

MR. McINTYRE: For rebuttal. 

MR. DAVIS: If Your Honor pleases, there was a slight oversight 
on Mr. Manolias as to the items that were asked the character witness. 

For the purposes of brevity and there will be no objection on the 
part of the United States Attorney, we would submit the United States 
Department of Justice Report to the effect there were no convictions 


on any of these items the character witness was questioned on. 
THE COURT: You will concede that, won't you? 
MR. McINTYRE: I will concede that, Your Honor. 
MR. DAVIS: Then, there will be no need to have him come -- 


THE COURT: Yes. 


MR. DAVIS: Thank you. 
* * * x cd 


RENEWAL OF MOTION FOR DIRECTED VERDICT 

MR. DAVIS: The situation, as it seems to be on the remaining 
count under this particular Indictment, is larceny after trust, and I do 
not think from the face of the evidence that it can be doubted that the 
property was received, not from Washington Ornamental Iron Works 
but from a third person, namely, Atlantic Supply Company. 

THE COURT: The vendor. 

MR. DAVIS: The vendor. That is correct. 

Now, the cases are down the line. A. L. R., all the cases cite 
that when you get it from a third person you cannot have a larceny be- 
cause there is no trespass of any nature against the complaining 
witness in this particular case. 

The case of Tennessee versus E. C. Matthews, cited at 314 in 
13 A. L. R., is directly in point and it recites that particular set of 
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facts; that it cannot be the subject of larceny where a third Berson! 
has given to him, and that is the situation here. 

This man received this merchandise which he had authority to 
do. By the statements of Mr. Otto and the other gentleman from Orn- 
mental Iron Works, to their knowledge it was never received. It was never 
received on the premises nor received by them. 

THE COURT: Didn't title pass as soon as this bill of sale was 
handed over to Manolias? It is a sale. 

MR. DAVIS: Well, it would be a sale, of course, Your Honor. 

THE COURT: So, wasn't it entrusted to him by the vendor ? 

MR. DAVIS: But the vendor is not the person whom it is alleged 
to be taken from. This is the third party. : 

THE COURT: But the vendor turned it over to Manolias. The 
vendor was acting as the agent for the owner, wasn't he? 

MR. DAVIS: No, I do not believe so, Your Honor. Hoke was acting 
on behalf -- (pause). 

THE COURT: Suppose you should ask me to go to the Stewart 
Motor Company to get your car and bring it to you. I went up there 
and got it and it was turned over to me by Stewart Motor Company and 
then I dove it away and converted it to my own use. Wouldn't that 
be larceny after trust ? ! 

MR. DAVIS: Under the circumstances where I were aoe 
directly for you with your property, Your Honor. But at the time 
this began -- | 

THE COURT: It wasn't my property when this began. “When the 
bill of sale was filled out and the property was turned over to me, 
didn't it become your property, so to speak, under my analogy? Didn't 


title pass as soon as this bill of sale was prepared and the property 


turned over to me? 
MR. DAVIS: The property went to Manolias. 
THE COURT: Didn't title pass to the Ornamental Iron Works? 
MR. DAVIS: No. Not until such a time as he took it to this 
particular premise. | 
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THE COURT: It didn't pass until then? 

MR. DAVIS: No, it didn't, Your Honor. 

THE COURT: Where was the title during that period? 

MR. DAVIS: The title at that time was in Manolias. He had 
bought it under a contractual agreement and on top of this he was to 
have ten percent over the price there. So immediately upon purchase, 
Your Honor, by the Government's own witnesses he was entitled to 
ten percent over and above the particular price on that, so that he did 
have and there’ arose then a possessory lien in him, that would have 
entitled him to have kept it. 

THE COURT: This bill of sale says, "Sold to the Washington 
Stair and Ornamental Iron Works." Then, the property is listed, 
the distribution panel and the cable, along with a box and a blank cover. 
Manolias signed for it. 

Don't you think title passed to Washington Stair and Ornamental 
Iron Works as soon as it was turned over to Manolias, and then was 
entrusted to him to deliver it to Ornamental Iron Works ? 

I don’t see how Manolias got title to it. 

MR. DAVIS: The part, of course, that is disturbing me, Your 
Honor, is under the statute that we are working under -- if you will 
indulge me a moment. 

THE COURT: It has to be entrusted by the owner. 

MR. DAVIS: As the statute reads -- I do not think I have this 


copied on paper. It says, "If any person entrusted with possession 


of anything of value, including things savoring of the realty for the 
purpose of applying the same for the use and benefit of the owner or 
person, so delivering it --" 

THE COURT: "-- so delivering it --". 

MR. DAVIS: That's correct. 

THE COURT: Wasn't it so delivered by the Ornamental Iron 
Works when it was delivered by the vendor to Manolias ? 

Wasn't it delivered by the owner to the Ornamental Iron Works ? 
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MR. DAVIS: Your Honor, that is the trouble I am sins with this. 
This particular case here of State versus Perry -- 

THE COURT: Did they have in that state larceny after trust statute ? 

MR. DAVIS: The way this case holds I do not know as to that. But 
it says here that a waiter claimed to have received money from guests 
in restaurant in payment of checks which he failed to pay over to cashier. 
Held not guilty of larceny since the original taking was lawful and did 
not invoke a trespass. He took the money from a waiter, never turned 
it in to the cashier, so that he could not be guilty of a larceny. 

That is what you have to have in this particular situation here. 
You have to make Mr. Manolias an agent. You either have to make 


him an agent or you have to have the trespass, Your Honor, to con- 


stitute the crime of larceny. 

In Larceny after trust we have very few cases that you can pin- 
point as such. Nevertheless, the elements have to be there. 

THE COURT: The statute reads: , 

"If any person entrusted with possession of anything of value, 
including things savoring of the realty, for the purpose of applying the 
same for the use and benefit of the owner or person SO delivering it--." 

Didn't the Atlantic Company, in turning it over to Manolias at 
that time convey title to the Iron Works? 

MR. DAVIS: Mr. Otto's statement was that he was entitled to 
buy anything he needed for this job. 

THE COURT: Yes. : 

MR. DAVIS: And, of course, the contract was ten percent over 
the cost of materials. 

THE COURT: It seems to me when the Atlantic Company made 
out that bill of sale and delivered the property it was acting for the 
owner of the Iron Works. 

MR. DAVIS: Certainly Mr. Otto's corporation would have been 
responsible for the payment of an item, Your Honor, but I do not 
think that necessitates that a conclusion be drawn that the property is 
his. Many things we pay for never come to us or never belong to us 
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under certain curcumstances. 

Now, Mr. Otto's own testimony would negate the ‘fact that the only 
thing that this was was a convenience for Mr. Mano lias to buy the mat- 
erials he needed from a wholesaler that these people dealt with, which 
is not sufficient, Your Honor. 

If Mr. Manolias had gone down and bought materials in excess of 
those needed for a job and had used them on another job, he would still 
owe for that. 

Manolias would be in a position, just exactly where I don't know, 
Your Honor, under these circumstances, where he was authorized to take 
it and did not apply it to the use of the other individual. You would have 
a gapinthere. This is a criminal statute, of course, and I am sure 
the rules of construction would prevail You have another problem in 
this, too, Your Honor. 

THE COURT: Let me interrupt you. 

MR. DAVIS: S:urely, Your Honor. 

THE COURT: I would like to have you analyze this. Suppose I 
should go to the Hecht Company and buy a washing machine, and the 
pill of sale is made out to me. Let's make it a little better. 


Suppose you should ask me to go to Hecht's and buy 2 washing 


machine and charge it to your account. I will go up there and buy a 
washing machine, charge it to your account, take it away, and don't 
turn it over to you. 

Do you contend that would not be larceny after trust ? 

MR. DAVIS: Your Honor, it was never entrusted to this in- 
dividual. You never had possession of it at any time. 

THE COURT: I would not be guilty of larceny after trust. 

MR. DAVIS: No, Your Honor. Because I never had possession 
of it. 

THE COURT: Didn't you have title to it, though? And this says 
"owner" in the statute. 

MR. DAVIS: The statute doesn't deal with title, Your Honor. 
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THE COURT: Yes, it does. It says "owner or person. " It says, 


"for the benefit of the owner so delivering it.” 

MR. DAVIS: The way I look at the statute, if it please Your Honor, 
is that if you had something in your possession that belonged to me, 
and you go to Mr. Clerk and give that to him, and he uses it and converts 
it to his own use, although title is in me, having given it to you the 
larceny after trust that the clerk has committed is not a larceny after 
trust from me but a larceny after trust from you, who had aia 

as I read the statute. : 

THE COURT: The statute doesn't say possession. It says "owner". 

MR. DAVIS: 'Entrusted with the possession of anything of value." 

THE COURT: But goon. "For the purpose of applying the same 
for the use and benefit of the owner or person so delivering it." 

Certainly, Mr. Manolias was entrusted with the possession. 

MR. DAVIS: Yes, by Atlantic. There is no question about that, 
Your Honor. 

THE COURT: Certainly they were things of value. Certainly they 
were for the purpose of being applied to the use and benefit of the 
owner company. 

I thought you raised the point the company did not make the 
delivery. | 

MR, DAVIS: They did not make delivery. 

THE COURT: Is that the point you make? 

MR. DAVIS: No. The point we are making is in the State of 
Tennessee versus Matthews. For the sake of brevity I will read the 
headnote. | 

"Larceny. Necessity of trespass. A larceny cannot be Spores 
rated when a servant, the the course of his duties takes his master's 
property from a third person, although he means to appropriate it 
to his own use and does so for he commits no trespass bcp is 
essential to constitute the offense of larceny.” 

THE COURT: That would be very true of lareeny. That's 
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the reason we have the larceny after trust statute. That's the reason for 
the statute. 

MR. DAVIS: But there still would seem to me, Your Honor, there 
would have to be a right in it. You would have to have it in possession. 
You would have to physically entrust it to him. 

THE COURT: That was the point I made. 

You feel that under those circumstances if you should have me goto 


Hecht's and pick up a washing machine which you bought there, and the 
bill of sale was made out to you, and I took it and converted it, that I 


wouldn't be guilty of any offense whatever ? 

MR. DAVIS: Yes, you could embezzle, Your Honor. 

THE COURT: But I am not your agent or employee. 

MR. DAVIS: But when you send me that is what you have to make 
me, Your Honor. 

THE COURT: I don't think Ido. I could employ you as a drayman. 

MR. DAVIS: Then, I would be your agent, sir. 

THE COURT: I don't think you would. You are an independent 
contractor. Suppose you are the American Express Company. You 
are not my clerk or employee or agent. 

MR. DAVIS: I could almost go back to Adams versus Reisdale, 
Your Honor. The mail certainly is my agent if I make it so. WhenI 
ask the -- A man is working on the job and it is time and materials 
and I say to him, " You go and purchase this material down there for 

'’ then in that instance, of course, I do think for that purpose I make 
him an agent. Therefore, if Iam agent under those circumstances I 
would not be guilty of larceny. It could be embezzlingthe owner's 
property under the curcumstances. 

Then, you have the question here again of whether -- if itis a 
larceny, whether it is a continuing larceny or when the intent was made 
to convert, Your Honor. 

THE COURT: That is something else. 

MR. DAVIS: The situation here is that there is no evidence in 
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here that he intended, even by the broadest scope of the imagination, 
to convert it to his own use. ! 

THE COURT: That can be inferred from his acts. 

MR. DAVIS: I am sure the circumstances would support Your 
Honor under certain cases, but I do not think under the evidence that 
is in this case where more than a year and a half ago by Mr. Martell's 


testimony, that this could be done this way or that there was ever any 
item of fraudulent intent. It isn't felonious intent. It is fraudulent intent, 
according to the D. C. Statute. 

Where, once again, the intent was formed would certainly be here. 
Whether it was formed in Maryland or Virginia or on that phone call or 


what the situation might be. 

THE COURT: I will hear from the Government . 

MR. McINTYRE: The Government is of the view that this isa 
violation of larceny after trust. Here was a situation that you had a 
private contractor who was operating there as a private contractor 
and that he goes to this particular Atlantic Supply Company and gets 
the equipment. But it was billed to Washington Stair. The Washington 
Stair is the one paying for it, and they did pay for it by the testimony 
here. They are the ones title was vested in; as soon as it left the 
vendor, the Atlantic Supply, possession went to Manolias. When that 
went over to him he converted that property to his own use. | 

It meets every test and every wording of the statute under which 
he is charged. That is the purpose of the larceny after trust statute; 
to get around the technicality of the prespass as in the ordinary larceny 
case. 

THE COURT: Certainly, there is evidence that Manolias was 
entrusted with these articles. They were of value. He was entrusted 
with these articles for the purpose of applying them for the use and 
benefit of the Iron Works Company. 

MR. McINTYRE: That is correct. 

THE COURT: Then, it says, "the person" -- the Iron Works 
Company -- "so delivering.” 
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How do you reach the conclusion that the Iron Works Company 
delivered the property to Manolias ? 

MR. McINTYRE: They were only delivered to them through their 
agent, the Atlantic Supply. 

THE COURT: That is the point I made with counsel. 

MR. McINTYRE: Yes. In other words, it was through the agent, 
the supplier, the Atlantic Supply. The statute covers. both situations. 
Either through the agent or through Washington Stair. 

THE COURT: No, the statute doesn't. 

MR. McINTYRE: Well, it says, "for the benefit of the owner or 
person so delivering." 

THE COURT: You mean that is broad enough to cover an agent. 

MR. McINTYRE: Yes, sir. 

THE COURT: It wasn't for the benefit of the person so delivering. 

MR. McINTYRE: No. Heavens, no. 

THE COURT: It was for the benefit of the awner. 

MR. McINTYRE: Right. And if Manolias was going to pay for it 
and just bill Washington Stair he would have paid for it at that time. 

It shows he wasn't. He signed a bill and it is in evidence; that it was 
being sold to Washington Stair. 

THE COURT: What have you got to say? Anything further ? 

MR. DAVIS: Your Honor, my great difficulty in this matter is 
that on the testimony -- the testimony has been very consistent here 
that these particular items had never been seen at all by the Ornamental 


Iron Works. There is no question on that at all. I doubt very, very 


seriously that a corp:oration can make every vending company their 
agent for the purpose of fitting within the confines of the statute. I 
doubt that very seriously, that that could be so under the way the statute 
is written. 

There does seem to be a gap and I spent most of the night on this 
particular situation. I fretted with it and worried with it. 

But you presently have the situation here that everybody admits 
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that this property was Manolias's for use on this particular joo and 

that ordinarily they would have billed it to him, and then, of course, 

if under the curcumstances here I would assume a subsequent bill would 
show if it were billed he would have added the ten percent which I under-. 
stand was over and above the purchase price of the given items. 

Now, other than the mere statements given here by Mr. Otto and 
by Mr. Slater that he said these things were in the car and they could have 
them at any time, Mr. Martell said negotiations fell through although he 
did not hear that statement and he was standing beside the defendant at 
that time. 

I think the evidence at this point would show that Manolias cer- 
tainly had a possessory right to these items at any time. If subsequent 
to this firing, or at the time of the firing, even if he had these items, and 
this merchandise was in Maryland and the intent was formed there 
to convert them, it certainly would not be a crime in this jurisdiction, 
if it please Your Honor, because as I read the cases the larceny is not 
continuing as between this jurisdiction and Maryland. So wherein the 


intent was formed to convert them or where he did convert them would 


be where the crime was committed. 

I get back always in my mind to the situation of if a corporation, 
like your washing machine we were talking about, if that washing mach- 
ine blew up as it came out of the store, civilly, and the maid was using 
it and she had lawful use of it at that moment, and she was converting 
it to her own use there would be a question in my mind as to whether 
the civil liability would come back on you or not. And it certainly 
would not because you were never the owner. You never had it in your 
possession. Nor could the store say they were your agent for the 
purpose of imposing liability on you. And that would seem to be the 
situation here. It would be analgous, Your Honor. 

That every time a contractor goes out -- say this is a tte job and 
all the electrical supplies are supposed to be bought at a given house so 
that for many reasons a check can be kept on what is purchased and 
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what isn't, certainly that warehouse is not an agent just because they 
charge it on your bill, That doesn't necessarily make it the owner. 
Because there would be lots of situations wherein a store could furnish 


merchandise at your request and sell him anything you want and I 
will pay for it. And that was certainly the situation here. They had a 
charge account there that could be used and they gave Manolias per- 


mission to use it. 

I am troubled on that particular point and I am also troubled on 
where the larceny after trust was committed if such were the cage. 
There was no allegation as to time or anything else, Your Honor. 

In this D. C. case, which is Talbert versus United States and it 
is cited in Tucker, 1914-1915, page 2, and it says larceny not embez- 
zlement under D. C. Code, defining embezzlement to be the wrongful 
conversion to his own use by any agent, attorney, clerk, or servant of 
anything of value which shall come into possession or under its care 
by virtue of its employment, is committed by a salesman when in the 
absence of a purchaser for an approved sale he appropriates to his 
own use for the purpose of showing them to a prospective customer 
whose name he is to submit to the employer who is to decide whether 
the sale shall be consummated or not.” 

I am not certain whether the statute of larceny after trust closes 
up that gap at all. Because you either have to make this man an agent, 
servant, or employee. And by having him go pick up the goods for the 
employment and service he is rendering to a particular firm, to hold him 
to be an independent contractor with no rights, except when he takes 
them in he takes them into his possession, to confine it to the larceny after 
trust act I don't concede the great difference between that and embez- 
zlement. 

That is why my argument is so strongly against the larceny after 
trust. I may be frank to admit to Your Honor that this would have been 
the last count that I thought would have not fallen. This one was not of 
great concern until Your Honor's ruling. 
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If they sent him there for it certainly he is their agent, servant, 
or employee, and if we take the testimony at face value, that is the 
situation . ! 

THE COURT: I deny your motion. 

* * * * 
FINDINGS OF THE COURT 

THE COURT: I have the testimony of the witness Otto, the com- 
plaining witness, and the witness Slater that the panel and cable were 
never received although they were bought and paid for by the iron Works. 

I have the testimony of the defendant that he received the panel 
and the cable, as well as the testimony of the Atlantic Company that 
it was delivered to him, and as well, the bill of sale. There is no dis- 
pute it was delivered to Manolias, or rather, the property, the Pinene! 
and cable were delivered to Manolias 


But he has testified that after receiving it he delivered the prop- 


erty to the boiler room on the date it was purchased, namely, March 
19, 1959. Now, that was a Thursday. : 

The testimony of Longnovitis was that he assisted the defendant 
in making the delivery of some cable, which was part of the property 
involved in the charge. However, he testified he worked on weekends 
and this cable and panel admittedly were delivered to the defendant on 
a Thursday, which makes his testimony of little value. 

In addition, I have the testimony of numerous transactions by 
the defendant which were designed to defraud the complaining witness, 
namely, the charge of $300 for the Pepco permit, the $80 and $50 
charges for the service permits, and the general padding of the bills 
which he explained by saying he was lumping them all together and 
that they were miscellaneous charges. 

And I have these representations that he made which, however, 
were prospective and not representations of present or existing fact. 
These representations related to the $300 alleged Pepco berate and 
the $80 and $50 alleged charges for permits. 
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Inasmuch as they related to prospective matters, under the law 
they were not representations which would form the basis for a false 
pretense conviction. 

He was, therefore, relieved of his fraud by reason of a technicality 
of the law and not because he did not defraud the complaining witness 
or the Iron Works. 

This state of mind, a larcenous state of mind, has a strong 
bearing on the weight to be given to his own testimony that he delivered 
the panel and the cable, and taking that state of mind into account, the 
general pattern of his dealings, and applying the usual criteria, including 
the manner and demeanor and conduct of the witnesses as they testified, 
and the fact that the defendant has a strong personal interest in the 
outcome of this case, which is greater than that which the complaining 
witness undoubtedly has, I reach the conclusion that on the facts the 


defendant is guilty beyond a reasona ple doubt on Count Two and I find 


him guilty on Count Two. 
Now, he has been on bail pending trial. Is there any objection 
to him remaining on bail pending sentence ? 
MR. McINTYRE: No, I have no objection, Your Honor. 
THE COURT: What is the bail? 
MR. McINTYRE: I think it is $1,000. 
THE COURT: Is there any motion to change the bail? 
MR. McINTYRE: No motion to change the bail, Your Honor. 
THE COURT: It doesn't show on here. 
Well, he will remain on the same bail pending sentence. 
Ask Mr. Greaver what is next. 
THE CLERK: Take him down to the probation office. 


[Filed December 6, 1960] 
[ FINDING OF THE COURT] 
On this 6th day of December, 1960, came again the parties 
aforesaid, in manner as aforesaid; whereupon, the trial by Court 
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respited on 12-5-60 is resumed; thereupon, the oral motion of the 


defendant for a Judgment of Acquittal on Count Two, coming on to be 
heard, after argument by counsel is by the Court denied; whereupon 
after hearing the evidence in the case and the arguments of counsel, 
the Court finds the defendant Guilty as Charged on Count Two: of the 
indictment. | 

The case is referred to the Probation Officer of the Court and 


the defendant is permitted to remain on bond pending sentence. 


By direction of: 


Present: David A. Pine | 


United States Attorney Presiding Judge 
Criminal Court # Assign. 


By Fred L. McIntyre 
Assistant United States Attorney HARRY M. HULL, CLERK 
By /s/ Paul A. Roser 


R. Walker - Official Reporter De paty cl a 


eS 


[Filed January 27, 1961] 
JUDGMENT AND PROBATION 


On this 27th day of January, 1961 came the attorney for the 
government and the defendant appeared in person and by counsel, 
James B. Davis and Stanley R. Jacobs, Attorneys-at-law. 

It is adjudged that the defendant has been convicted upon his 
plea of not guilty anda verdict of guilty of the offense of Larceny 
After Trust as charged in Count Two and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the imposition of sentence be, and the 
same is hereby suspended, and that the defendant be, and he is hereby 
placed on probation for a period of Five (5) years, in charge of the 
Probation Officer of the Court; conditioned upon the defendant's 
making restitution of the amount involved, through the Probation Officer 


of the Court. 


/s/ David A. Pine, 
United States District Judge 


[Filed December 12, 1960] 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING 
THE VERDICT OR IN THE ALTERNATIVE FOR A NEW TRIAL 


Defendant, by his attorneys, James B. Davis and Stanley R. 
Jacobs, moves this Court for a judgment of acquittal notwithstanding 
the verdict or in the alternative to set aside the verdict and grant 
defendant a new trial for the following reasons: 

1. The verdict is contrary to the weight of the evidence. 

2. The verdict is not supported by substantial evidence. 

3. The court erred in denying defendant's motion for acquittal 
made at the conclusion of the evidence. 

4. The court erred in admitting testimony of the witness in 
rebuttal to which objections were made. 

5. The indictment does not state facts sufficient to constitute an 
offense against the United States. 

6. The verdict is contrary to the weight of the evidence in that 
the evidence presented does not constitute the offense of Larceny after 
trust under the laws of the District of Columbia. 

7. The procedure followed in indicting the defendant on four 
counts involving the same property charging different offenses but 
relating to the same act deprives the defendant of due process of law 
under the United States Constitution and effectually removes the 
safeguards guaranteed defendant under the Fourth and Fifth Amend- 
ments of the United States Constitution. 


JAMES B. DAVIS 


STANLEY R. JACOBS 
Attorneys for Defendant 
733 Tower Building 
Washington 5, D. C. 


' By /s/ Stanley R. Jacobs 
[Certificate of Service] Stanley R. Jacobs 


[Filed January 13, 1961] 


OPINION 
This is a motion for judgment of acquittal notwithstanding the 
verdict or in the alternative for a new trial. 


Defendant was indicted in a four count indictment. Count one 


charged false pretenses, count two charged larceny after trust, count 
three charged larceny, count four charged embezzlement. The last 
three counts relate to the same transaction and the indictment was 
in the alternative to meet the exigencies of the proof. | 
Defendant waived a trial by jury and the case was tried to the 
Court. At the close of the Government's case a judgment of acquittal 
was entered in respect of the first count on the ground that some of 
the alleged representations had not been proved and that those which 
-had been proved related to future transactions and not to past: events 
or existing facts. (Chaplin v. U. S., 81 U. S. App. D. C. 80). A 
eae of acquittal was also entered on the third and fourth counts 
n the ground that no trespass had been established in respect of the 
third or larceny count, and that no relationship of agent, clerk or 
servant, a necessary ingredient in an embezzlement charge, had been 
established in respect of the fourth, or embezzlement count. The 
correctness of this action by the Court on the third and fourth counts 
was conceded by the Government. 
This left remaining only the second count, charging eens after 
trust. It appears without contradiction that defendant entered into a 
verbal contract with the complaining witness to do some electrical 
work as an independent contractor on the complaining witness" 
property, that defendant, at the suggestion of the complaining witness, 
went to a supply house where the latter had an account and obtained the’ 
property referred to in the second count, namely a distribution panel 
and some electrical cable, allegedly for use in the performance of his 
contract and that the same were charged to the account of and paid 
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for by the complaining witness. The Government offered evidence that 
this property was not delivered to complaining witness and not used in 
the electrical work, but was converted by defendant to his own use. 
Defendant offered evidence to the contrary. On the facts, and pursuant 
to the verbal opinion of the Court at the close of the case, after full 
argument, I found the defendant guilty on the second count. 

The only question before me is whether or not, on these facts, 
the defendant is guilty of larceny after trust. The statute on this sub- 
ject reads, so far as pertinent, as follows: 


"That if any person entrusted with the possession 
of anything of value, .... for the purpose of apply- 
ing the same for the use and benefit of the owner 
or person, so delivering it, shall fraudulently 
convert the same to his own use he shall" be 
punished as therein provided. (§ 22-2203, D. C. 
Code, 1951). 


The evidence showed beyond a reasonable doubt that defendant, not 

as an agent, clerk or servant, but in his capacity as independent con- 
tractor, was entrusted with the possession of property of value, that 

he was entrusted with this possession for the purpose of applying the 
same for the use and benefit of the complaining witness, the owner, and 


that he fraudulently converted it to his own use. Defendant, however, as I 


understand it, claims that the property was not delivered to him by 
the owner and therefore that he falls without the statute. It is clear 
to me that when the vendor supply company delivered the property 
to defendant it acted for the owner. To me this equates delivery 

by the owner. It would exalt legalism to the nth degree to conclude 
that defendant would be guilty if the owner personally delivered the 
property to defendant, but innocent if the owner's vendor, acting for 
the owner, made delivery. 

However, assuming arguendo, that the owner did not make 
delivery, this would not absolve defendant, for as I read the statute, 
delivery by the owner is not required. The words "so delivering” 
appearing therein modify the word "person" and not the word "owner", 
thus making the statute applicable in the case of an owner, as here, 
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regardless of delivery by him, provided the other elements are present, 


and also to a person other than owner who makes delivery. It thereby 
provides protection against fraudulent conversion from one in legal 
possession who makes delivery but who is not the owner, for example, 
the lessee of an automobile or other equipment for a term, as well 

as the owner. 

Defendant also claims that he was only a custodian of the rer 
but there would seem to be no merit in this contention in the light of the 
facts in this case and the opinion of this Court in Atkinson v. United 
States, 53 App. D. C. 277, wherein, after quoting from the statute, the 
Court states that the person to whom the property is entrusted must 
be clothed with some actual dominion or control over the property 
for the purpose named to come within the statute. Here the evidence : 
clearly shows that the defendant was entrusted with the property and 
had complete dominion and control over it for the purpose of installing 
it in connection with the electrical work which defendant had contracted 
to do as an independent contractor. 

The motion for judgment of acquittal n. 0. v., therefore, will be 
denied. I see no basis for granting a motion for a new trial and no 


grounds therefore have been argued. That motion will likewise be denied. 
/s/ David A. Pine, 
ief Judge -- 
January 13, 1961 | 


[Filed February 4, 1961] 
NOTICE OF APPEAL 
1. Anthony Manolias, 5032 River Road, Bethesda, Ma: vyland 


2. Appellant's Attorneys: James B. Davis 
Stanley R. Jacobs 
733 Tower Building 
Washington 5, D. C. 


3. Offense: Larceny after Trust 


4. Sentenced: January 27, 1961; 5 years probation on 
condition: restitution of $152.57 
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5. No bail required. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above 
stated judgment. 

Dated: February 2, 1961 


/s/ Anthony Manolias, 
appellant and 
defendant below. 


[Certificate of Service] 
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No. 16,260 
QUESTIONS PRESENTED 


D.C. Code § 22-2203 (Supp. VIII, 1960), defining the 
crime of larceny after trust, provides ‘‘That if any person 
entrusted with the possession of anything of value, includ- 
‘ing things savoring of the realty, for the purpose of 
' applying the same for the use and benefit of the owner or 

person, so delivering it, shall fraudulently convert the same 

to his own use,’ he shall be punished as provided by the 

statute. Appellant fraudulently converted to his own use 
' certain property entrusted to him for the purpose of 
applying the same for the use and benefit of the com- 
' plaining witness, to wit, to install such property on 
' premises devoted to the latter’s business. Such property 
' had come into his possession from a person selling the same 
to the complaining witness and delivering it to appellant 
acting on the complaining witness’ request. Appellant was 
! eonvicted of larceny after trust. In the opinion of appellee, 
the questions presented are: 


1. Is not the comma appearing in the above statute be- 
tween the words ‘‘owner or person’? and “‘so delivering it”’ 
to be disregarded; and the statute so read, is it not con- 
stitutional as against appellant’s claim of unconstitutional 
vagueness or indefiniteness? 


2. Is not the above statute to be read as plainly pro- 
viding that the owner or person entrusting the defendant 
with property for the purpose of applying the same for 
the former’s use and benefit need not be the person making 
actual physical delivery of such property to the defendant, 
so long as the defendant comes into possession of such 
property under circumstances which make him entrusted 
with it for or on account of such owner or person? 


3. Did not appellant in the case at bar stand in the 
relationship of bailee to the owner-bailor of the property, 
and did he not therefore have ‘‘possession’’ of the 
property as opposed to mere “‘eustody’’? 


Counterstatement of the Case ........ aaagnneanesa 
Statement of the Proceedings ....... 
Statement of Relevant Evidence ..........+ 
Statute Involved ..... clofetetefeletetelateleiorete anne 
Summary of Argument 


Argument: 


I. The Comma Between The Words ‘‘owner or person’’ And ‘‘so 
delivering it’? As Found In D.C. Code § 22-2203 Should Be Dis- 
regarded; So Read, The Statute Is Not Unconstitutionally Vague Or 
Indefinite As Claimed By Appellant .....-seeeeeeeesecees Ans 


Il. Appellant Was Entrusted With Iron Works’ Property For The 
Purpose Of Applying It For The Use And Benefit Of Iron Works ; 
It Was Not Necessary, To Support A Conviction For Larceny 
After Trust, That Iron Works Itself Should Have Physically De- 
livered Such Property To Appellant eccccccescers 


III. Appellant Had ‘‘ Possession’’ Of The Property As Opposed To Mere 
““Custody’’ 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,260 
AntHony Manotias, Appellant, 
v. 


Unrrep Srates or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of conviction (J.A. 
91-92) adjudging appellant guilty of larceny after trust, 
suspending imposition of sentence, and placing appellant 
on probation for a period of five years, conditioned upon 
appellant’s making restitution of the amount involved in 


the charge in question. Appeal was timely noted (J.A. 
95-96). 


Statement of the Proceedings 


Appellant was indicted in four counts (J.A. 3-4). 
Count 1 charged false pretenses (D.C. Code § 22-1301 
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(Supp. VIII, 1960)). Counts 2, 3, and 4 all related to the 
same property, viz., a 200-ampere distribution panel of the 
value of $109.16, and 750 feet of electrical cable of the 
value of $43.41. Count 2 charged larceny after trust (D.C. 
Code § 22-2203 (Supp. VII, 1960)). Count 3 charged 
grand lareeny (D.C. Code § 22-2201 (Supp. VIII, 1960)). 
Count 4 charged embezzlement (D.C. Code § 22-1202 (1951 
ed.)). 

Pursuant to Rule 23(a), Fed. R. Crim. P., appellant 
waived a jury trial in writing with the approval of the 
court and the consent of the Government (J.A. 5). 

At the end of the Government’s case-in-chief, appellant 
moved for a judgment of acquittal on all counts (J.A. 54). 
As to counts 1 (false pretenses), 3 (grand larceny) and 4 
(embezzlement), the motion was granted and judgment 
of acquittal on those counts entered (J.-A. 2, 54(56). As 
to count 2 (larceny after trust), the motion was denied 
(J.A. 2, 55-56). 

At the close of all the evidence, appellant renewed his 
motion for acquittal of count 2 (J.A. 78). After argument 


(J.-A. 78-89) the motion was denied (J.A. 89), and the 
court found appellant guilty beyond a reasonable doubt on 
count 2 (J.A. 90-91). A written motion for judgment of 
acquittal n.0.v. OY, jn the alternative, for new trial (J.-A. 
92) was denied in a written opinion of the court filed 
January 13, 1961 (J-A- 93-95). This appeal followed. 


Statement of Relevant Evidence 


Either in late 1958 or early 1959 (J.A. 8), Paul H. Otto, 
president of a District of Columbia corporation known 
as the Washington Stair & Ornamental Iron Works, Ine. 
(J.A. 6-1), hereinafter referred to as the Tron Works, on 
behalf of said corporation entered into a certain verbal 
agreement with appellant (J.A- 9). By its terms, appellant 
was to install a power panel, switch boxes, a conduit, plugs, 
and outlets for heavy electrical machinery to be operated 
in a ‘‘manufacturing area’’ on premises 2000-2002 Fifth 
Street, N. E. in the District of Columbia, adjacent to Tron 
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Works’ then place of business (J.A. 6, 9-10, 22).* 
Appellant’s remuneration was to be on a ‘‘cost-plus basis’’ 
—the ‘‘plus’’ element consisting of 10% on materials and 
$5.00 an hour for mechanics’ labor. Appellant was ‘‘to 
complete the job as soon as he possibly could’’ (J.A. 24). 
Appellant commenced the work around the 8th or 9th of 
February, 1959, installing some electrical equipment on 
the premises in question (J.A. 14). Sometime prior to 
March 19, 1959, Iron Works through its president Otto 
requested appellant to purchase certain materials required 
for completion of the job from the Atlantic Electrical 
Company,? with whom Iron Works had an account (J.A. 15). 
Ernest F. Slater, secretary of Iron Works (J.A. 36), gave 
appellant a purchase order for the materials (J.A. 41), 
which were a 200-ampere distribution panel and 750 feet 
(in three 250-foot rolls) of BX electrical cable, intended 
for a lighting installation in the building at 2000 Fifth 
Street, N. E. (J.A. 41). According to appellant’s own 
testimony, on March 19, 1959, he personally went to 
Atlantic and picked up the requested materials (J.A. 57). 
An employee of Atlantic independently identified Govern- 
ment’s Exhibit No. 7, being the original bill of sale in the 
witness’ own handwriting, and testified that the merchan- 
dise was received by appellant and billed to Iron Works 
(J.A. 53-54). The signature of Anthony Manolias appear- 
ing at the bottom of the bill was stipulated to be appellant’s 
(J.A. 48-49). Iron Works later paid the bill (J.A. 77). 
The testimony as to what became of the distribution 
panel and cable after appellant received them at Atlantic 
is in conflict. Appellant’s testimony was that the only 
period the property was in his possession was between 


1 The Iron Works was located at 2014 Fifth Street, N. E. (J.A, 6). During 
the period in question, the premises 2000-2002 Fifth Strect, N. E. were owned 
and occupied by a second corporation, Fries, Beall & Sharp Co., which had 
given Iron Works permission to modify the premises to its needs before 
purchase, a deposit for which had already been made by Iron Works (J.A. 
22-23, 39, 42). 


2 Also referred to in the testimony as the Atlantic Electric and Hardware 
Supply Co. (J.A. 57). At any rate, the supplier will hereinafter be referred 
to as ‘‘Atlantic.’’ 
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the time he got it from Atlantic and the time he delivered 
it to Iron Works (J.A. 60); he said he gave the bill to 
Slater, Iron Works’ secretary, and in Slater’s presence 
left the materials in the boiler room of premises 2002 Fifth 
Street, N. E. (J.-A. 57-58). That was testified to as having 
oceurred on the same day the material was purchased, 
which the court noted was a Thursday (J-A. 89). Appel- 
lant’s testimony in this regard was corroborated by his 
helper Longnovitis, but the court discounted this corrobora- 
tive account because the witness had previously testified he 
had worked for appellant only on weekends (J.-A. 89). 
Appellant’s further testimony was that on the same day 
he deposited the items in the boiler room, Slater told him 
that ‘‘Mr. Thomas Electrie’? was going to finish the job 
and that appellant was relieved of the work; appellant 
never went back to the job after that (J-A. 58). 

Otto, the president of Iron Works, said he had never 
seen either the distribution panel or the three coils or 
rolls of cable (J-A. 74). Slater, too, never saw those 
materials, nor had he received them up to the time of his 
testimony (J-A. 38). One Socrates James Thomas, a 
licensed electrical contractor (Tr. 105), and at one time 
appellant’s subcontractor on the job in question (Tr. 107), 
finished the job for Iron Works (J.A. 18, 26); he last 
saw the electrical work and equipment on the premises 
sometime in May of 1959 (Tr. 112), but never saw any 
200-ampere distribution panel or 750 feet of electrical cable 
(Tr. 109-110, 112, 128), nor had he been supplied with 
such materials by appellant (Tr. 128). Bernard J. Smith, 
an Electrical Inspector for the District of Columbia 
(Tr. 86), inspected the premises 2000-2002 Fifth Street, 
N. E. on April 10, 1959 (Tr. 91), but did not see either a 
200-ampere distribution panel or 750 feet of electrical 
eable (Tr. 98). 

In either late April or early May of 1959, Slater called 
appellant about the property in question (J.A. 36). Slater 
said to appellant, “‘I want the panel here. [’ll worry about 
what to do with it” (J.A. 37); as for the cable, Slater 
added, ‘‘I want that cable down here or the cash for it”’ 
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(J.A. 37). Appellant told Slater that he would bring the 
panel down that afternoon and would buy three rolls of 
BX cable (J.A. 36). Slater left word with his secretary 
that appellant was expected, yet when he returned to his 
office that day he still had not received the property 
(J.A. 37). 

Still later, on June 16, 1959, Slater had oceasion to see 
appellant in the office of Mr. Smith (Assistant United 
States Attorney Donald S. Smith) (J.A. 38). Also present 
at the time were appellant’s then counsel, a Mr. Frank 
Martell (J.A. 71), and Otto, Iron Works’ president 
(J.A. 75). Slater again asked appellant for the distribu- 
tion panel and the cable; appellant answered, “‘I got it 
in my car. I'll bring it down”? (J.A. 38). This conversa- 
tion was corroborated by Otto, who testified appellant 
answered that the property was ‘outside’? (J.A. 75). 
Slater rejoined, ‘‘If it is outside let’s have it,’’ or words 
to that effect (J.A. 76). Yet appellant did not bring it in 
(J.A. 76), and both Otto and Slater at the time of trial 
had yet to see the property in question (J.A. 38, 76). 
Appellant denied having received telephone demands from 
Slater about the property (J.A. 71), as well as having told 
him in Mr. Smith’s office that he then had it outside 
(J.A. 72). Apparently, on these conflicts in the testimony, 
the court found appellant was not to be believed regarding 
his claimed initial delivery of the panel and cable to the 
Iron Works (J.A. 90). 


STATUTE INVOLVED 


The statute involved is D.C. Code § 22-2203 (Supp. VIII, 
1960). It provides: 


§ 22-2903. Larceny after trust. 


That if any person entrusted with the possession 
of anything of value, including things savoring of the 
realty, for the purpose of applying the same for the 
use and benefit of the owner or person, SO delivering 
it, shall fraudulently convert the same to his own use 


3 Assistant United States Attorney Smith was tendered to appellant as 
an available witness, but appellant did not choose to call him (Tr. 269). 
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he shall, where the value of the thing so converted is 
$100 or more, be punished by imprisonment for not 
less than one nor more than ten years, or by a fine 
of not more than $1,000, or both; and where the value 
of the thing so converted is less than $100 he shall be 
punished by imprisonment for not more than one year 
or by a fine of not more than $500 or both: Provided, 
That nothing contained in this section shall be con- 
strued to alter or repeal any section contained in this 
chapter. (Mar. 3, 1901, ch. 854, $851b, as added 
Mar. 3, 1913, 37 Stat. 727, ch. 108; Aug. 12, 1937, 50 
a8 ae ch. 599; June 29, 1953, 67 Stat. 99, ch. 159, 
215. 


SUMMARY OF ARGUMENT 
I 


The comma appearing in D.C. Code § 22-2203 (Supp. 
VIII, 1960) between the words ‘“‘owner or person’’ and 
‘gq delivering it’’ should be disregarded. The phrase “so 
delivering it”? was plainly intended to modify the whole 
of the preceding phrase ‘owner or person,” so that the 
statute would protect from fraudulent conversion property 
entrusted to the defendant by either the owner or another 
person (not the owner) such as a bailee in possession, for 
whose use and benefit the entrusted property is to be 
applied. The comma may be disregarded because (1) it 
does not make sense where it is; and (2) the statute as 
originally passed did not contain the comma, and the sub- 
sequent insertion of the comma in issue occurred under 
circumstances in which it cannot have been intended to 
bear substantive significance. The statute read without 
the comma, it is neither vague nor uncertain and is there- 


fore constitutional. 


I 


The owner or person entrusting the defendant with 
property to be applied for the use and benefit of the former 
need not be the person making an actual physical delivery 
to the defendant. It is sufficient that the defendant come 
into possession of such person’s property under circum- 


I ee a < 
——— 
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stances which make him entrusted with it, regardless of 
whether the defendant’s immediate transferor is such 
owner or person himself or a third person. In the case 
at bar, whether Atlantic was or was not technically the 
agent of Iron Works when it delivered the property in 
question to appellant, appellant in any event was entrusted 
with Iron Works’ property as a bailee, and his subsequent 
fraudulent conversion of such property during the bail- 
ment constituted larceny after trust. 


Til 


Appellant had ‘‘possession”’ of the property as a bailee, 
not a servant’s bare ‘‘custody.’? The evidence was 
sufficient to show his wrongful conversion of such property 
while in his possession. 


ARGUMENT 
I 


The Comma Between the Words “owner or person” and 
“so delivering it” as Found in D. C. Code § 22-2203 Should 
be Disregarded; so Read. the Statute Is Not Unconstitu- 
tionally Vague or Indefinite as Claimed by Appellant. 


Appellant argues (Br. at 6-8) that D.C. Code § 22-2203 
is unconstitutionally vague or indefinite. His argument is 
based on an alleged uncertainty as to whether the phrase 
“‘so delivering it’’ in the clause 


“for the purpose of applying the same for the use and 
benefit of the owner or person, so delivering it * * *”’ 


modifies only the preceding word ‘‘person,’’ or whether it 
modifies the words ‘‘owner or person’’ so that either 
“owner”? or ‘‘person’’ may be modified by ‘‘so delivering 
it.”? The alleged uncertainty is said to be caused by the 
comma between the words ‘‘owner or person’’ and ‘‘so 
delivering it,” and appellant complains (Br. at 7) that the 
trial judge erroneously read the comma out of the statute. 

The trial judge was correct. The comma in issue does 
not belong in the statute. It is obvious that the statute 
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was intended to protect from fraudulent conversion 
property entrusted to the defendant for the purpose of 
applying it for the use and benefit of the person entrusting 
it. The person entrusting it may be either the ‘‘owner”’ 
of the property or 2 “person”? (other than the owner) for 
whose use and benefit the property is entrusted. As the 
court below held (J-A. 95), ‘It [the statute] thereby 
provides protection against fraudulent conversion from one 
in legal possession who makes delivery but who is not the 
owner, for example, the lessee of an automobile or other 
equipment for a term, as well as the owner’’; in short, we 
add, any bailee in possession. 

If the words ‘‘so delivering it’? had been intended to 
modify only the word ‘‘person’’ and not the words ‘‘owner 
or person,’” the entire clause in question would have been 
punctuated as follows: 


“for the purpose of applying the same for the use and 
benefit of the owner, or person SO delivering it * * *” 


The statute, however, is not so punctuated. 


The statutory clause in question should really read as 
follows: 


“for the purpose of applying the same for the use and 
benefit of the owner or person So delivering it * * *”’ 


The dropping of the allegedly fatal comma is in accordance 
with law. 

Punctuation is ‘‘a most fallible standard by which to 
interpret a writing.’”? Ewing v. Burnet, 11 Pet. 41, 54 (US. 
1837). ‘‘The presence or absence of a comma, according 
to the whim of the printer or proof reader, is so nearly 
fortuitous that it is a wholly unsafe aid to statutory inter- 
pretation.” Erie R.R. v. United States, 240 Fed. 28, 32 
(6th Cir. 1917). It cannot be decisive. F ord v. Delta & 
Pine Land Co., 164 US. 662, 674 (1897).* Whatever may 


4 Professor Sutherland says in 2 SUTHERLAND, STATUTORY CoNSTRUCTION 
479-80 (3d ed. Horack ed. 1943): 


‘¢Courts have indicated that punctuation will not be given too great 
consideration in interpretation because it results from the whim of 
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be the rule, by statute or otherwise, in the various states 
regarding the effect to be accorded punctuation marks, the 
federal rule is that stated in United States v. Shreveport 
Grain & Elevator Co., 287 U.S. T7 (1932), at 82-83: 


Punctuation marks are no part of an act. To deter- 
mine the intent of the law, the court, in construing a 
statute, will disregard the punctuation, or will re- 
punctuate, if that be necessary, in order to arrive at 
the natural meaning of the words employed. [Citing 
cases.] 


Accord, 2 Suruertanp, Sratutory Consrruction 479 (3d 
ed. Horack ed. 1943). The Shreveport Grain & Elevator 
Co. case, just cited, is precisely in point. That case in- 
volved a proviso in a criminal statute which read, 


‘‘That reasonable variations shall be permitted, and 
tolerances and also exemptions as to small packages 
shall be established by rules and regulations made in 
accordance * “ * with this Act.’’ 


The defendant, who was convicted of a violation of the act 
in question, contended on appeal that the presence of a 
comma after the word ‘‘permitted’’ and the absence of 
one after the word ‘‘established’? meant that only 
‘tolerances and also exemptions as to small packages’’ 
might be established by rules and regulations, but that 
“reasonable variations’’ could not be permitted by rules 
and regulations. The Supreme Court inserted the missing 
comma after the word ‘‘established.’? In so doing, it up- 
held the statute as against the claim it was unconstitu- 
tionally vague. See 287 U.S. at 78-9. It is significant that 
one of the cases relied upon by the defendant there was 
United States v. Capital Transit Co., 34 App. D.C. 592 
(1910), which is the case chiefly relied upon by the present 


printer or proofreader, The author’s experience confirms his conclusion. 
Printers are prone to use their own style manuals and to make all copy 
conform to it. When a bill is repunctuated and printed to conform to 
a manual it is usually too late and too risky to resubmit the bill to the 
legislature for the correction of the changes unless they are particularly 
flagrant. Thus often the punctuation becomes that of the printer rather 
than of the legisfature.’’ 
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appellant (Br. at 8). There are many other cases in which 
judicial repunctuation of a criminal statute obviates any 
uncertainty and results in upholding it against claims of 
vagueness. See, ¢.9-, United States v. Lacher, 134 U.S. 624, 
628 (1890) ; Miller v. United States, 41 App. D.C. 52, 64-5, 
cert. denied, 231 U.S. 755 (1918). «c# * * [While penal 
statutes are to be strictly construed, they are also to be 
interpreted in view of the evils sought to be overcome, and 
to effectuate the statute rather than to destroy it.”? Janof 
v. Newsom, 60 App. D.C. 291, 294, 53 F.2d 149 (1931). 
There is further reason supporting the lower court’s 
disregarding the comma in issue—although not brought to 
its attention by counsel. The larceny after trust statute, 
as initially added to the 1901 Code in 1913, did not contain 
the disputed comma at all. See Act of March 3, 1913, ch. 
108, 37 Stat. 727 (section 851b). Nor did that comma 
appear in the statute as set forth in the 1929 edition of 
the District of Columbia Code. See D.C. Code § 6-98 
(1929 ed.). It first appeared in the statute when in 1937 
the former section 851b of the 4901 Code was struck and a 
new section 851b inserted in its place. See Act of August 
12, 1937, ch. 599, 50 Stat. 628, 629. However, the ‘‘new”’ 
statute made no change at all in the essential elements of 
the offense of larceny after trust, the sole change being 
in the dollar amount of the property converted (raised 
from $35 to $50) for purposes of punishment and for 
division of jurisdiction between the Police Court and the 
District Court® Otherwise, the wording (as opposed to 
the punctuation) of the larceny after trust statute remained 


5 The extent of the change jis made clear by a simple comparison of the 
1937 provision with pre-existing law. No resort to the legislative history 
is really necessary, but for confirmatory purposes, that history shows that 
the 1937 provision was limited to ‘‘raising the value of the things stolen.’’ 
Sce S. Rept. 1024, 75th Cong., ist Sess. (1937); H.R. Rept. 623, 75th Cong., 
Ast Sess. (1937), at p. 2 of each report. 

By section 215(g) of the Act of June 2, 1953, ch, 159, 67 Stat. 99, the 
1951 Code edition of § 29.2203 was amended merely by striking out *¢$507? 
and inserting in lieu thercof «¢3100.’? Thus, sinee 1913, the only changes in 
the lareeny after trust statute have been in the dollar value of the property 
converted, for purposes of penalty only. 
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exactly the same as before. In these circumstances, the 
insertion of the comma now in issue, even if it were Con- 
gress’ rather than a proofreader’s, could not have been 
intended to bear any substantive significance. Additionally, 
to the extent that the essential elements of larceny after 
trust were carried forward intact from prior law, the 
1937 provision must be construed as a continuation of 
prior law and not as a new enactment. See Posadas v. 
National City Bank, 296 U.S. 497, 503-5 (1936); Bear Lake 
Irrigation Co. v. Garland, 164 U.S. 1, 11-2 (1896); Steam- 
ship Co. v. Joliffe, 2 Wall. 450, 458-9 (U.S. 1864). And 
where new punctuation is inexplicably introduced into a 
continuation of pre-existing law, with no change in actual 
wording, pre-existing law will control and the new punctua- 
tion will be disregarded. See Hammock v. Loan & Trust 
Co., 105 U.S. 77, 83-85 (1881). 

The comma removed from the statute, the factual premise 
underlying appellant’s vagueness argument falls. With 
or without the comma, we submit in any event that the 
ordinary individual, after reading the statute, would know 
exactly what he may and may not do, which is the consti- 
tutional test of definiteness. Sce Miller v. United States, 
supra; United States v. Cella, 37 App. D.C. 423, 429 (1911). 


Tr 


Appellant Was Entrusted With Iron Works’ Property for the 
Purpose of Applying It for the Use and Benefit of Iron 
Works; It Was Not Necessary, to Support a Conviction 
for Larceny After Trust, That Iron Works Itself Should 
Have Physically Delivered Such Property to Appellant. 


As conceded in appellant’s brief (Br. at 9), appellant 


* * * was to pick up the property, charging it to the 
complaining witness, and to install the property in the 
building owned by the complaining witness, 


Thus appellant was clearly, in the language of the statute, 
entrusted with the possession® of the property. Such 


6 Appellant makes a separate argument that he had mere ‘custody’? as 
opposed to ‘‘possession,’’ We will treat this point below. 


2 
property was to be applied for the use and benefit of its 
owner, Iron Works.” He argues, however, that the statute 
requires that the person (in this case the ‘¢owner’’) for 
whose use and benefit the entrusted property is to be 
applied be the person who physically makes delivery of 
such property to the person entrusted with it (Br. at 4, 
paragraph 3). Thus, says appellant, since in this case the 
supplier Atlantic made delivery of the property to appel- 
lant, and indeed since Iron Works was never in possession 
of the entrusted property, appellant cannot be guilty of 
larceny after trust. Subsidiary to this contention is the 
assertion that Atlantic was not the agent of Iron Works 
at the time the former relinquished possession of the prop- 
erty to appellant (Br. at 5-6). 
The court below held (J.A. 94-95) : 


It is clear to me that when the vendor supply com- 
pany delivered the property to defendant it acted for 
the owner. To me this equates delivery by the owner. 
Tt would exalt legalism to the nth degree to conclude 
that defendant would be guilty if the owner personally 
delivered the property to defendant, but innocent if 
the owner’s vendor, acting for the owner, made 


delivery. 


We agree with this conclusion. Another look at the statute 
is required here. 


7In the court below, all partics were in accord that the property here was 
not intended to be applied for the use and benefit of Atlantic, the person 
merely delivering the property to appellant, but rather for the use and 
benefit of Iron Works (J.A. 86). 

There was some difficulty in the court below reaching the conclusion that 
title to the property passed from ‘Atlantic to Iron Works at the time it was 
delivered by Atlantic to appellant (see J.A. 79-80). In view of the obvious 
intention of the partics to the sale here involved, as evidenced by their 
conduct, usages of trade, and other circumstances, there should be no difficulty 
in concluding that they intended that Atlantic part with title to the property 
and pass it to Iron Works at the time Atlantic transferred such property to 
appellant, who had been sent for such property at the request and with the 
consent of Iron Works. See Uniform Sales Act, § 18, D. C. Code § 28-1202 
(1951 ed.) ; Brown Lumber Co. v. Comm’r., 59 App. D.C. 110, 35 F. 2d 880 
(1929) ; Secor v. Charles H. Tompkins Co., 45 A. 24 117 (D.C. Mun. App. 
1946). Appellant does not urge otherwise on this appeal. 
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That if any person entrusted with the possession of 
anything of value, including things savoring of the 
realty, for the purpose of applying the same for the 
use and benefit of the owner or person [,] so delivering 
it, shall, ete. 


The key word, as indicated by the emphasis, is ‘‘so.’’ 
The ‘‘so’’ clearly refers back to the words ‘‘entrusted with 
the possession.’’ It describes the manner or mode of de- 
livery. The words ‘‘so delivering it’’ therefore really 
mean ‘‘entrusting it,’? and the statute has been so con- 
strued since 1923. See Atkinson v. United States, 53 App. 
D.C, 277, 279, 289 Fed. 935 (1923). Under both embezzle- 
ment and larceny after trust statutes, one may be entrusted 
with the property of another although it is delivered to 
him by a third person and not by the owner. F.g., Weldon 
v. State, 17 Ala. App. 68, 81 So. 846 (1919); People v. 
Gallagher, 100 Cal. 486, 35 Pac. 80 (1893); State v. Gris- 
wold, 73 Conn. 95, 46 Atl. 829 (1900); Haupt v. State, 108 
Ga. 64, 33 S.E. 831 (1899); Commonwealth v. Ryan, 155 
Mass. 523, 30 N.E. 364 (1892) (Holmes, J.) ; Rex v. Headge, 
[1809] Russ. & R.C.C. 160; cf. Rex v. Sullens, [1826] 1 
Moody C.C. 129. Indeed, the owner may not know that 
his property is in another’s possession, but where that 
other obtains possession of another’s property under cir- 
cumstances which make him entrusted with it, his subse- 
quent and fraudulent conversion of such property may 
warrant his conviction of either embezzlement (if he is 
within the class of persons who may be guilty thereof) 
or larceny after trust. See Rex v. Grubb, [1915] 2 K.B. 
683 (Cr. App.). Thus the statute here does not require a 
physical delivery by the owner; it suffices to show a delivery 
by another, whether technically an agent of the owner or 
otherwise, in circumstances where such delivery amounts 
to an entrusting of the defendant with property to be 
applied for the use and benefit of its owner. The evidence 
clearly showed that to be the case here. 

Since the statutory definitions of the offenses of larceny, 
larceny after trust, and embezzlement vary in their precice 
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language from jurisdiction to jurisdiction, it is concededly 
difficult to find cases arising in such a statutory setting 
as would make them of precedential value for a case 
arising under the District of Columbia larceny after trust 
statute. But perhaps the closest case in point is Haupt 
v. State, 108 Ga. 64, 33 S.E. 831 (1899). That arose 
under a Georgia larceny after trust statute providing 
that “if any person who has been entrusted by another 
with any money * * * for the purpose of applying the same 
for the use or benefit of the owner or person delivering 
it, shall fraudulently convert the same to his own use, 
he shall be punished,”’ ete. The defendant there was the 
treasurer of a church pbuilding committee who was to so- 
Iicit and receive donations for the repair of the church. 
The defendant collected funds for this purpose from 
‘various societies and individuals,’”’? but later failed to 
account for a large sum of money so collected. On appeal 
from a conviction of larceny after trust, he contended that 
the offense was not made out where the converted funds 
had been alleged in the indictment to have been entrusted 
to him by the church corporation, but where the evidence 
showed that such funds had been ‘‘delivered’’ to him by 
third persons to be applied for the use and benefit of the 
church corporation. The Supreme Court of Georgia, in 
affirming, held: 


«<The moment any money was received by him from 
any source, to be applied for the benefit of the church, 
a trust arose between him and the church, and he was 
within the meaning of the statute, intrusted by the 
church with that fund.” 


Similarly, in the case at bar, the moment Atlantic delivered 
the property to appellant, he became entrusted with it for 
the purpose of applying it for the use and benefit of Iron 
Works, and his subsequent fraudulent conversion of such 
property during the period of the bailment constituted 
larceny after trust under the District of Columbia’s com- 
parable statute. 
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So, too, in Great Britain has a broad larceny act been 
construed. In Rex v. Grubb, [1915] 2 K.B. 683, 689 (Cr. 
App.), the court held: 


‘In the opinion of this Court a person may be en- 
trusted with property, or may receive it for or on 
account of another person, within the meaning of this 
[Act] notwithstanding that the property is not 
delivered to him directly by the owner and that in fact 
the owner need not know of his existence and has no 
intention of entrusting the property to him. If the 
accused has obtained or assumed the control of the 
property of another person under circumstances where- 
by he becomes entrusted or whereby his receipt becomes 
a receipt for or on account of another person, and 
fraudulently converts it or the proceeds, then he has 
committed an offence within this [Act]. For the pur- 
pose of determining whether the offence has been com- 
mitted, the words ‘heing entrusted’ should not be read 
as being limited to the moment of the sending or deliv- 
ering of the property by the owner, but may cover any 
subsequent period during which a person becomes en- 
trusted with the property, * * *”? [Emphasis in 
original.] 


Especially should the District of Columbia statute be 
similarly interpreted in light of the common law back- 
ground. At common law, many wrongdoers escaped larceny 
convictions because it was necessary that the converted 
goods should have been at some time in the actual or 
constructive possession of the complaining witness. Em- 
bezzlement and larceny after trust statutes were enacted 
precisely to cover situations in which the complaining 
witness was never in possession of the goods but in which 
the accused came lawfully into possession of such goods 
upon their receipt from a third person. See Ambrose v. 
United States, 45 App. D.C. 112, 118-9 (1916). 

Thus it is really immaterial in the ease at bar whether 
Atlantic at the time it transferred the property to appellant 
was technically the agent of Iron Works. Assume arguendo 
that Atlantic could not have been Iron Works’ agent on the 
theory that agency is basically a consensual relationship 
and that no such consent, express or implied, existed be- 
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tween Iron Works and Atlantic to make the latter the 
former’s agent. See, ¢.9., Mack v. American Security & 
Trust Co., 89 U.S. App. D.C. 324, 326, 191 F. 2d 775 (1951). 
Nevertheless, under familiar common law principles, de- 
livery to a person appointed by a buyer to receive goods, 
or to any third person acting at the buyer’s request or with 
his consent, is sufficient delivery to the buyer; this is usually 
the case where the buyer sends a carrier at his own expense 
to receive the goods on his behalf and transport them to 
the buyer’s place of business, incidentally passing title to the 
buyer and placing upon him (or the carrier) the risk of 
loss for damage or loss of the goods while in transit. Thus, 
in the case at bar, for the purposes of the limited trans- 
action involving delivery of the goods and passing the title 
to Iron Works, appellant may well have been the technical 
agent of Iron Works. But in addition to being an agent 
for that limited purpose, he remained an independent con- 
tractor in relation to the larger contractual undertaking be- 
tween him and Iron Works, and at all times subsequent to 


the delivery of the property to him, was a bailee in posses- 
sion, as will now be shown.® 


8 The court below was no doubt hesitant to hold that appellant in receiving 
the property from Atlantic was acting as the agent of Iron Works; for then 
appellant in turn would doubtlessly have contended that if he were guilty of 
any crime at all, it was embezzlement, the statute defining which applies to 
‘Cony agent’?” coming into possession or care of property ‘‘by virtue of his 
employment or offiec.”? See D. C. Code § 22-1202 (1951 ed.). But this over- 
looks the fact that one may over a period of time act with respect to a given 
transaction in more than onc capacity. For example, the fact that one is a 
servant does not prevent him from becoming 2 bailee of his master’s property, 
as where the master loans the servant his property for the latter’s own use; 
if there is then 2 subsequent fraudulent conversion during the bailment 
(provided the intent to convert was lacking at the time of original transfer), 
the offense is embezzlement, not larceny. See 2 BURDICK, Law oF CRIMES 
§ 521 (1946). So, too, here appellant may have been Iron Works’ agent solely 
for the limited purpose of receiving the property and taking title initially 
from Atlantic, but for the larger contractual undertaking became entrusted 
with the property in his capacity as an independent contractor and remained 
a bailee in possession, his role as agent having been terminated. The carrier 
analogy is again appropriate, since in a sense 2 carrier hired by a buyer to 
receive and deliver purchased goods is like an agent of the buyer for purposes 
of the initial transfer but becomes entrusted with the property as a bailee 
while the goods are in transit. 
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Appellant Had “Possession” of the Property as Opposed to 
Mere “Custody” 


Appellant says (Br. at 9): 


Appellant urges that he was a mere custodian of the 
property for the sole purpose of installing the property 
in the building owned by the complaining witness and 
that the complaining witness remained in constructive 
possession of the property. 


his is an amazing argument!” According to the testimony 
of the complaining witness, Iron Works was never in pos- 
session of the property. It is therefore difficult to see how 
it had ‘‘constructive possession.’’ This is not at all like the 
case of a servant in his master’s dwelling house entrusted 
with the care of the silverware, the fiction then being that 
master has never parted with possession but merely en- 
trusted the silver to servant’s custody. Rather, as the 
lower court found (J.A. 95): 


9<¢At best, the distinction [between ‘‘possession’’ and ‘‘custody’’] is an 
indefinite and most unsatisfactory onc, and to allow it to be availed of as a 
defense to a charge of embezzlement against a person who, whatever his legal 
position was concerning the property in question, did have it in his actual 
possession and control, with the permission of the owner, to such an extent 
that he was thereby enabled to and did fraudulently convert it to his own 
use and benefit, would be, it is suggested, an unwarranted and overtechnical 
burden on the prosecution, This is particularly true in view of the vast fields 
of modern business operations, there being untold numbers of circumstances 
under which one having in his hands the moncy or property of an employer 
or another person and fraudulently appropriating it to his own use may, if 
originally charged with larceny, plausibly advance the argument that he had 
‘possession’ rather than ‘custody’ and, on the other hand, if originally charged 
with embezzlement because of the same transaction, may just as plausibly 
argue that he had, not ‘possession’ but mere ‘custody.’ ’’ Annot., 146 A.L.R. 
532, 595 (1943) (cmphasis supplied). 

In the District of Columbia, the question whether the accused had ‘*posses- 
sion’’ or ‘‘custody’’ is one of fact, or at most a. mixed question of fact and 
law, to be determined by considering all the facts and circumstances surround- 
ing the relationship of the parties, Talbert v. United States, 42 App. D.C. 1, 
cert, denied, 234 U.S, 762 (1914). In the case at bar, the lower court’s fact 
determination that appellant at all times had complete control and dominion 
over the property is conclusive on the proposition appellant had ‘possession’? 
rather than ‘‘custody.’’ 
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“Here the evidence clearly shows that defendant had 
complete dominion and control over [the property] for 
the purpose of installing it in connection with the elec- 
trical work which defendant had contracted to do as an 
independent contractor. vy 


Appellant’s relationship with Iron Works therefore fell 
into one of the classic categories of bailment: the hire of 
labor and services to be performed on goods delivered, 
locatio operis facendi. Appellant was clearly a bailee in 
possession. See, ¢.9., Barron v. State, 126 Ga. 92, 54 S.E. 
$12 (1906) (reversing larceny conviction, indicating offense 
was larceny after trust) ; Abrams v. People, 6 Hun. 491 
(N.Y. Sup. Ct., 1st Dep’t 1876) (reversing larceny convic- 
tion). Compare Atkinson v. United States, 53 App. D.C. 
277, 289 Fed. 935 (1923), erroncously relied on by appellant. 

Additionally, the doctrine of estoppel against the defend- 
ant applies here. In moving for a judgment of acquittal 
on the larceny count, appellant urged that his offense could 
not be larceny because he had lawfully come into possession 
of the property (see J.A. 54). He is therefore estopped 
from contending now that he did not have legal possession. 
See Annot., 146 A-L.R. 532, 560-562 (1943). 


Appellant does not appear to challenge the sufficiency of 
the evidence bearing on that element of the offense requir- 
ing that the accused fraudulently (7.¢., wrongfully, Masters 
v. United States, 42 App. D.C. 350, 356 (1914); Fulton v. 
United States, 45 App. D.C. 97, 46-47 (1916)) convert the 
entrusted property to his own use. The fraudulent conver- 
sion during the period of the bailment may be proved either 
directly or indirectly. Masters v. United States, supra. 
Suffice it to say that here the appellant testified he de- 
livered the property to Iron Works in the presence of Slater 
(J.A. 57-58), while Slater testified he never saw the prop- 
erty (J.A. 38). Obviously, one of the two witnesses had to 
be lying, and the trial court chose to believe the complaining 
witness (see J.A. 90). Appellant therefore necessarily re- 
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mained in possession of the property beyond the date on 
which he was supposed to have deposited or installed it in 
Iron Works’ premises, and this was corroborated by evi- 
dence tending to show he still had the property when sub- 
sequent demands for it were made by Slater, first by tele- 
phone, and then in the office of Assistant United States At- 
torney Smith, when appellant was reported to have said he 
had the goods ‘‘outside.”? These demands upon appellant 
and his refusal or failure to turn the goods over bear heavily 
on his intent and constitute strong evidence that he wrong- 
fully converted the goods to his own use. Dobbins v. United 
States, 81 U.S. App. D.C. 218, 220 n. 6 and corresponding 
text, 157 F. 2d 257, cert. denied, 329 U.S. 734 (1946); 
O’Brien v. United States, 27 App. D.C. 263, 275 (1906). 


CONCLUSION 
Wherefore, it is submitted the judgment of the District 
Court be affirmed. 
Davi C. AcHESON, 
United States Attorney. 


Natuan J. Pavison, 
Assort A. LEBan, 
Assistant United States Attorneys. 
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